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BLM  &  the 
Environment 


The  intent  of  this  publication  is  to  help  make  you 
nore  aware  of  the  relationship  between  the  Bureau 

I  of  Land  Management  and  its  many  responsibilities 

involving  the  environment  and  environmental  issues, 

Listed  are  several  pieces  of  key  legislation  and 
executive  orders  relative  to  this  subject  with  a 
brief  description  of  each;  noting  their  direct 
effect  upon  the  BLM.   In  addition,  there  is  an 

■overview  of  the  Environmental  Assessment  Report 
(EAR)  and  the  Environmental  Impact  Statement  (EIS) 
Processes. 

We  hope  this  will  serve  as  a  usable  reference  as 
well  as  provide  for  a  better  understanding  of  the 
"BLM  and  the  Environment"  relationship. 
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INTRODUCTION 


This  guidebook  is  intended  to  layout  in  straightforward  language  the  basic  workings 
and  structure  of  the  legal  system  which  governs  an  employee's  activities  which 
affect  the  environment.  First,  in  order  to  understand  laws  and  where  they  fit  in 
the  "big  picture,"  there  is  a  discussion  of  the  basic  structure  and  hierarchy  of 
the  legal  system  itself  after  which  the  specific  "environmental"  laws  are  discussed 
individually. 

This  guidebook  does  not  pretend  nor  intend  to  cover  all  the  laws  affecting  BLM, 
but  only  those  statutes  which  focus  on  environmental  protection  or  conservation. 

In  addition,  there  is  a  brief  outline  discussion  of  the  EAR/EIS  process  in  BLM  in 
order  to  relate  this  process  to  the  various  environmental  laws. 

A.  WHAT  IS  "THE  ENVIRONMENT"?  As  an  employee  of  BLM,  you  work  with  two  very 
different  but  greatly  interrelated  environments.  The  first  is,  the  physical  or 
natural  resources  and  land  under  the  jurisdiction  of  BLM.  The  second  very   impor- 
tant environment  is  man-made  but  is  very  real  and  just  as  complex  as  the  natural 
environment. 


NATURAL  RESOURCES  BLM  ENVIRONMENT  [       LEGAL  SYSTEM 


This  is  called  the  legal  system  which  controls  how  BLM  manages  the  natural  resources. 
A  basic  understanding  of  both  is  absolutely  essential  for  BLM  employees  to  carry  out 
their  responsibilities  in  both  a  professional  and  a  legal  sense.   Ignorance  of  the 
basic  workings  of  either  environment  is  no  excuse  for  a  professional  person. 
Further,  such  ignorance  may  well  cause  embarrassment  or  indeed  irresponsible  errors 
on  the  part  of  a  professional. 

B.  WHAT  IS  "THE  LAW":  There  are  innumberable  laws,  rules,  regulations,  order, 
ordinances,  and  memorandum  directives  which  all  have  some  impact  on  a  BLM  employee. 
Fortunately,  there  is  some  order  to  this  seemingly  endless  quagmire  of  confusion. 
Knowing  what  this  order  or  structure  is  and  how  each  part  of  the  legal  environment 
fits  is  essential  to  any  further  use  or  discussion  of  the  various  laws  affecting 
the  BLM. 

Generally,  the  legal  system  is  organized  into  a  hierarchy  wherein  everything  below 
a  certain  level  is  governed  by  everything  above  it.  This  can  be  graphically  shown 
Here  As: 
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At  the  very  top  of  the  system  is  the  United  States  Constitution,  which 
is  the  "supreme  law  of  the  land."  No  statute,  rule,  regulation,  State,  or 
person  is  above  this  document.  The  United  States  Supreme  Court  is  in  charge  of 
interpreting  the  meaning  of  the  Constitution  and  how  it  applies  to  all  our  activi- 
ties under  the  law.  A  most  important  clause  of  the  Constitution  for  the  BLM  is 
the  so-called  Property  Clause,  U.S.  Constitution,  Act  IV,  Section  3,  Clause  2. 
It  reads,  "The  Congress  shall  have  power  to  dispose  of  and  made  all  needful  rules 
and  regulations  respecting  the  territory  or  other  property  belonging  to  the  United 
States;..."  which  is  the  enabling  clause  giving  Congress  the  general  power  to 
enact  statutes  to  manage  the  federal  lands.  In  addition  to  the  Constitution,  there 
is  an  informal  (not  a  document)  body  of  principles  of  law  which  guide  the  courts 
in  their  decisions.  This  is  traditionally  known  as  the  common  law.  Such  things 
as  the  composition  of  private  property  rights,  control  of  nuisances,  are  examples 
of  this  type  of  law. 
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Below  the  U.S.  Constitution  and  the  general  common  law  are  two  different  sets  or 

ladders  of  hierarchy,  the  federal  and  the  state  legal  systems.  The  states  as  a  H 

result  of  the  10th  Amendment,  are  given  the  power  to  establish  their  own  individual 

legal  systems  to  govern  what  are  clearly  state  interests  and  concerns.  The  federal 

system  has  jurisdiction  over  everything  which  is  of  national  interest  or  concern.  « 

The  division  line  between  these  two  systems  is  often  cloudy  and  very  controversial,  fit 

and  the  courts  continue  to  grapple  with  where  the  federal  and  state  systems'  " 

respective  jurisdictions  lie  for  many  areas  of  concern.1  What  should  be  kept  in 

mind  as  a  BLM  employee,  however,  is  that  generally  when  there  is  a  conflict  be-  ■ 

tween  a  federal  and  state  law,  the  federal  law  will  prevail  under  what  is  called  ■ 

the  Supremacy  Clause  of  the  Constitution.^  Therefore,  when  there  are  conflicting 

state  and  federal  laws,  rules,  or  regulations,  one  can  generally  look  to  the 

federal  system  for  guidance. 3 

Looking  to  the  federal  hierarchy  ladder,  the  next  steps  down  from  the  Constitution 

are  the  statutes  passed  by  the  National  Congress.  These  are  governed  by  the 

Constitution  and  basic  principles  of  common  law  and  are  subject  to  review  by  the  ■ 

courts  as  to  whether  the  statutes  are  constitutional.  The  most  important  statute 

for  BLM  is  the  recently  enacted  Federal  Land  Policy  and  Management  Act,  (FLPMA).4  U. 

The  primary  constitutional  basis  for  this  statute  is  the  previously  mentioned  §§ 

Property  Clause. 

Because  of  the  extremely  comprehensive  scope  and  complexity  of  most  statutes,  the  I 

Congress  gives  an  executive  agency(ies)  the  administrative  responsibility  of  the  ■ 

statute.  As  a  necessary  part  of  this  responsibility,  the  agency  is  usually  given 

the  power  to  promulgate  necessary  rules  and  regulations  to  carry  out  the  intent  m 

of  the  statute.  In  the  FLPMA,  the  Secretary  of  Interior  was  given  this  so-called  m 

rulemaking  authority  to  implement  all  the  various  sections  of  the  Act.  These 
rules  and  regulations  are  below  the  statute  in  hierarchy  and  must  be  consistent 
with  and  allowed  by  the  applicable  statute(s).  Often,  the  President  is  given 
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power  by  Congress  to  initiate  or  on  his  own  initiative  may  issue,  an  Executive  Order  to 
clarify  the  role  of  the  agency  under  a  statute.5  In  addition,  the  President  may 
independently  issue  an  Executive  Order  on  some  matter  not  specially  covered  by  a 
statute."  These  Executive  Orders  have  hierarchical  power  over  rules  and  regulations 
in  areas  covered  by  the  order  and  not  in  conflict  with  a  specific  statute.  The 
procedures  for  promulgating  rules  and  regulations  are  governed  by  the  Administra- 
tive Procedures  Act7  which  essentially  requires  either  a  formal  hearing  or  publica- 
tion of  the  proposed  rule  in  the  Federal  Register  for  review  prior  to  promulgation. 
An  example  of  BLM  rules  under  FLPMA  are  the  proposed  regulations  for  mining  claims 
under  Section  314.  These  rules  and  regulations  once  approved  and  promulgated  are 
codified  in  the  Code  of  Federal  Regulations  (CFR).  It  must  be  kept  in  mind  that 
these  rules  and  regulations  must  be  constitutional,  authorized  and  compatible  with 
any  applicable  statutes  and  consistent  with  an  applicable  executive  order. 

Below  the  rules  and  regulations  are  the  so-called  manual izations  which  most 
agencies  develop  to  detail  the  procedures  and  methodologies  for  complementing  the 
rules  and  regulations  and  the  mandates  from  the  statutes.  The  length,  relative 
detail,  and  "understandability"  of  these  is  highly  variable.  This  level  of  the 
hierarchy  is  where  guidance  for  the  nitty  gritty  work  is  and  careful  review  and 
study  of  any  agency's  manuals  is  necessary  to  really  understand  how  it  fits  within 
the  total  legal  system.  It  must  again  be  kept  in  mind  that  these  manuals  are  legal- 
ly binding  documents  and  must  be  consistent  with  the  Constitution,  applicable 
executive  orders,  and  applicable  rules  and  regulations.  Examples  of  this  level  of 
the  legal  system  in  BLM  are  the  1791  and  1792  sections  of  the  BLM  manual,  which 
detail  how  the  agency  is  to  carry  out  the  mandates  of  NEPA. 

Below  all  these  levels  is  what  is  here  called  the  bureaucracy.  This  includes  all 
the  informal  or  semi-formal  procedures  and  methodologies  to  carry  out  the  operations 
of  the  agency.  For  BLM,  examples  are  inter-office  memorandums,  district  organiza- 
tional structures,  and  cooperative  agreements  with  other  federal  or  state  agencies. 
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C.  ROLE  AND  RESPONSIBILITY  OF  A  BLM  EMPLOYEE:  It  should  be  the  professional 

responsibility  of  every   employee  of  BLM  to  be  aware  of  and  to  know  at  least  the  m 

basic  context  of  all  the  elements  of  the  legal  system  which  governs  their  particu-  W 

lar  activities.  The  employee  obviously  need  not  be  a  legal  expert  and,  indeed, 

should  not  try  to  make  legal  interpretations  of  the  law;  however,  a  legal  knowledge  §§ 

and  understanding  is  essential  to  carry  out  the  professional  responsibilities  as  g 

a  BLM  employee. 

With  this  in  mind,  the  remainder  of  the  guidebook  will  attempt  to  outline  and  ■ 

summarize  the  basic  essential  knowledge  of  certain  most  important  elements  of  the  te 

legal  system. 


See  e.g.,  Engdahl ,  Federal  and  State  Jurisdiction.  ® 

2  U.S.  Constitution,  Art.  VI,  Clause  2. 
The  Congress  can  modify  this  relationship  by  granting  the  states  certain  ■ 

additional  powers  which  were  originally  federal  as  discussed  more  fully  ^ 

in  Chapter  III. 

4  Public  Law  94-579,  90  Stat  2743,  43  USC  1701  et.  seq.  g 

5  For  example  E.O.  11514  describing  the  duties  of  the  Council  on  Environmental  ■! 
Quality  under  NEPA. 


5  USC  5 
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THE  ENVIRONMENTAL  LEGAL  SYSTEM 

For  each  statute  discussed,  all  the  various  citations  are  included.   I  hi  s  will 
hopefully  enable  most  everyone  to  look  up  the  statute  in  any  one  of  these  sources, 
all  of  which  are  the  exact  language  as  passed  by  Congress  as  law.  The  first  refer- 
ences P.L.  or  the  public  law  number.  Each  statute  as  it  is  passed  is  assigned  a 
number  in  the  chronological  order  in  which  it  is  passed.  The  first  number  denotes 
in  which  Congress  the  law  was  passed.  For  example,  PL  91-190  (NEPA)  shows  that  it 
was  the  190th  law  passed  by  the  Ninety  First  Congress.  The  second  citation 
refers  to  the  document  called  Statutes-at-large,  which  prints  laws  also  in  chrono- 
logical order.  The  first  number  refers  to  the  volume  and  the  last  number  refers 
to  the  page  in  that  volume.  The  last  citation  is  the  most  common  and  most  used. 
U.S.C.  refers  to  the  United  States  Code  wherein  all  federal  laws  are  officially 
organized  or  codified.  The  first  number  refers  to  the  title  and  the  last  number 
refers  to  the  section.   If  possible,  use  the  United  States  Code  Annotated  which 
gives  many  references  to  history,  other  related  laws,  and  litigation  summaries. 

Most  all  County  Seats  have  copies  of  the  United  States  Code  if  your  office  does  not. 
Another  potential  source  would  be  a  local  attorney's  office  if  they  do  much  federal 
litigation.  The  following  is  a  listing  of  all  statutes  appearing  in  this  guidebook. 
Each  referenced  to  their  public  law,  statutes-at-large,  and  United  States  Code 
numbers. 
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statutes 


Statute  Title 


Public  Law 


Year_ 

1970       National    Environmental    Policy  Act         91-190 


Statu tes-At- 

Large 


Uni 


83-852 


1976 

( amend ) 

1976  "    Federal   Land  Policy  &  Management 

Acjt__       __  

1965       Water  Resources"  Planning  Act 
(amend)  


94-83 


89-424 


ted  States 
_  Code 
42-4321  """ 
42-4332 


94-579 


90-2743 


89-90 


79-244 


43-1701 


42-1962 


1937.      O&C'ju  stained  Yield^Act_ 

1970     "  Clean  Air  Amendments  of  1970 
1976 

(amend)        _ 

1972   Federal  Water"  Pollution  Control 

(amend)     Act 

1974       Safe"  Drinking"  "Water  Act 
1 970      "sYllnity"  Control  Act 


50-874 


43-1181   a 


91-604 


95-95 
"9"2-"500 


84-1676 
91-685 

"86"-8T6" " 


42-7401 
42-7401 


__93-523  88.-1661 

"      87-483  "  76-102  " 

1973     "Toxic  Substances  Control  "Act  94-469  90-2003 


33-1251 

W-2QQT' 
43^615  WW 

15-2601" 


1970       Resource" "Recovery  Act  TAmends                 91-512  84-1227 

Solid  Waste  Disposal   Act). 89-272      _  29-997 

1958       Fish" &  Wildlife  Coordination  Act           85-624  72-563 

jtn«end) 

1973"""   E  nd "a  nger  ed_  Spec!  e s_  Act  "'                           93"-205_      _  87  :_8_8_9_ 

197*1'    *  Wild  &  Free  Roaming"  Horses"  and              92-195  85-649 

Burros  Act  _ 

1940"""  Bald  Eagle"  Act                                               92-535  86-1064 

(arnendj_ 

1906"      Antiquities  Act"    "                                             -  34-225 

(amend]__ 

1966""    National    Historic  Preservation"  Act       86-523 

1974 

(amend). 


42-3251 
42-3251 
16-661 

"16"T5_36" 
16-133  ' 

l"6"-668" 

"16^431"" 


93-291" 


3-174 


Na tip nal  Trail  s_  System  Act 
Wild  &  Scenic  Rivers  Act 


90-543 

90-542 
92-583 


82-919 
8  2"- 906 


1 6-470 
16-469 

'T6-\WT 
16"-1271 


1972       Coastal    Zone  Management  Act 

89-454 

86-1280 

16-1451 

1976 
(amend) 

94-370 

90-1013 

16-1451 

1964       Wilderness  Act 

88-577 

78-890 

16-1131 

fll 

I 


I 


I 

i 


10 


Another  citation  included  in  the  discussion  of  each  law  is  a  reference  to  the  U.S. 
Code  Congressional  and  Administrative  News.  This  is  a  collection  of  the  legis- 
lative history  of  each  Act,  including  committee  reports  or  conference  reports  on 
the  bills.  This  reference  is  unfortunately  not  generally  available  but  is  usually 
in  all  law  school  libraries.  If  one  is  very  interested  in  how  a  law  came  about 
through  Congress,  it  is  recommended  that  this  source  be  the  starting  point. 

Another  very   essential  source  is  the  Federal  Register  which  is  published  almost 
daily  by  the  federal  government.  It  is  the  official  public  notice  document  for 
publication  of  proposed  and  promulgated  rules  and  regulations,  hearing  notices, 
and  other  such  official  business.  There  is  a  daily,  monthly,  quarterly,  and  yearly 
index  to  this  publication. 

Once  a  rule  or  regulation  is  officially  adopted,  it  is  put  in  the  Code  of  Federal 
Regulations  (CFR).  All  rules  and  regulations  of  all  federal  agencies  are  in  this 
document.  For  each  law  discussed  in  this  guidebook,  the  CFR  references  are  given 
so  the  rules  and  regulations  can  be  quickly  referenced. 
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Comprehensive  Policy  Guidance 

This  category  of  statutes  are  those  which  give  overview  or  a  framework  of  broad  and, 
at  times,  specific  policy  directions.  These  laws  are  to  be  viewed  as  the  starting 
point  for  guidance  and  generally  apply  to  all  of  an  agency's  actions.  From  a  legal 
standpoint,  these  laws  are  relied  upon  extensively  by  the  courts  to  infer  congres- 
sional intent  when  a  question  has  arisen  about  some  agency  activity  being  in 
compliance  with  law.  Usually,  by  the  time  a  field  level  employee  takes  actions  under 
these  laws,  there  has  been  extensive  administrative  interpretation  in  the  develop- 
ment of  rules,  regulations,  and  manual  procedures.  An  employee  should,  therefore, 
look  to  these  interpretations  as  guidance;  however,  by  knowing  what  is  the  genesis  or 
initial  "creator"  of  these  rules,  regulations  and  manuals  help  give  an  employee  both 
a  much  better  understanding  of  the  reasons  for  his  actions  and  usually  a  better 
ability  to  interpret  the  rules,  regulations,  and  manuals  themselves. 


national  environmental  policy  act 

CITATIONS:  Public  Law  91-190,  83  Stat  852,  42  USC  4321  1970  U.S.C. 
Cong,  and  Ad.  News  2751 

MANAGING  AGENCIES:  The  Council  on  Environmental  Quality  was  established  by  the  act1 
and  was  given  general  managerial  responsibility  for  the  act,  including  the  EIS  pro- 
cess. This  responsibility  was  detailed  in  E„0. 11514  and  later  amended  to  1977  to 
give  CEQ  the  power  to  issue  rules  and  regulations  for  NEPA  procedures.  This  1977 
E.Oo  amendment  also  changed  the  procedures  so  now  all  agencies  must  file  their  EIS's 
with  the  Environmental  Protection  Agency. 

Each  department  or  agency  is  given  responsibility  to  issue  general  guidance  rules 
under  which  each  issues  its  own  procedural  rules  for  implementing  the  requirements 
of  the  act. 
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RULES  AND  REGULATIONS:  The  only  executive  order  issued  under  the  act  is  E 
as  amended.  (42  USC  4321).  The  CEQ  regulations  are  printed  in  43 
Department  of  Interior  Regulations  are  in  DM  516.1 
tions  1791  and  1792  specifically  refer  to  the  NEPA 


1  and  516.2. 
process. 


0„  11514 
1.  The 
BLM  manual  sec- 


OVERALL  PURPOSE  OR  GOAL:  The  ultimate  goal  of  this  act  is  to  improve  the  quality  of 
the  human  environment  by  procedurally  requiring  alj_  federal  agencies  to  give  equal 
and  complete  consideration  to  environmental  values  in  aj_l_  their  decision  making 
activities. 

More  specifically,  the  act  first  lays  down  a  national  environmental  policy  "(W)hich2 
will  encourage  productive  and  enjoyable  harmony  between  man  and  his  environment...." 
This  goal  is  followed  by  a  series  of  what  can  be  termed  guidelines  or  .criteria  which 
all  federal  agencies  should  use  in  their  planning  and  decision  making.  While  these 
are  not  absolutely  legally  specific  mandates,  they  do  carry  weight  in  legal  arguments 
forcing  agencies  to  be  more  "environmentally  sensitive." 


The  section  that  most  directly  affects  the  agencies  is  the  so-called 
section  102(2) (C)  from  which  the  EIS  process  has  evolved. 


'action  forcing" 


DIRECT  IMPACT  ON  BLM:  NEPA,  perhaps  more  than  any  other  law,  has  directly  and 
significantly  altered  BLM's  overall  management,,  Summarily,  all  "actions"  or  activ- 
ities at  all  levels  must  be  subjected  to  an  environmental  assessment  (EAR)  and  if 
the  action  "significantly  affects  the  human  environment",  an  EIS  is  prepared  which 
is  a  rather  involved  process,.  In  sum  here,  NEPA  will  ultimately  impose  on  all  BLM 
employees  a  responsibility  to  "think  environmentally"  and  become  truely  NEPA 
oriented  in  all  their  BLM  activities,. 


■ 
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IMPORTANT  LANDMARK  LEGAL  INTERPRETATIONS:  The  following  are  very  readable  and  im- 
portant cases  and  excerpts  of  critical  language.  There  have  been  close  to  600 
lawsuits  on  NEPA,  and,  therefore,  if  one  is  interested  in  a  "quick  summary"  they 
are  referred  to  the  annotations  in  the  United  States  Code  Annotated. 


I 
I 

I 
t 

There  have  been  over  600  lawsuits  under  NEPA;  therefore  a  short  summary  of  the  law 

as  seen  by  the  courts  is  impossible.  Below  are  landmark  uses  relating  to  BLM  and 

synopsis  of  the  decision.  For  more  detail  see  NEPA  in  the  Courts  by  Fred  Anderson  W 

and  the  Chapter  on  NEPA  in  Federal  Environmental  Law  (see  bibliography).  W 

This  law  is  more  than  merely  an  environmental  full  disclosure  law  and  was  intended  ■ 

to  make  substantive  changes  in  federal  decision  making.  The  intent  was  not  just  to  'Q 

file  detailed  EISs  which  will  fill  government  archives.  Environmental  Defense  Fund 
Corps  of  Engineers  470  F2d  289  certde  412U5931. 

The  intent  of  the  NEPA  process  is  to  insure  that  the  agency  decision  maker  has  be- 
fore him  prior  to  choosing  a  description  of  alternatives  and  respective  environ- 
mental impacts  so  he  may  take  into  account  all  possible  approaches  to  the  proposal 
Calvert  Cliffs  Coordinating  Committee  v.  Atomic  Energy  Commission  449F2d  1109  (1971). 
(This  case  is  the  landmark  decision  and  should  be  read  in  full). 

The  following  are  cases  which  dealt  specifically  with  the  EIS  adequacy  itself. 

The  duty  to  consider  alternatives  is  subject  to  the  rule  of  reason.  Not  e\jery 
alternative  that  anyone  could  dream  up  must  be  given  full  treatment  Natural  Re- 
sources Defense  Council  v.  Calloway  389  F  Supp  1263c 

The  purpose  of  the  EIS  requirement  is  not  to  require  an  objection  free  or  flawless 
document  but  to  produce  a  timely  and  useful  decision  making  tool  Minnesota  Public 
Interest  Research  Group  v.  Butz  541F2dl292  (1976). 


I 
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A  major  purpose  of  the  EIS  is  to  provide  the  public  with  information  on  the  environ- 
mental impacts  and  to  encourage  public  participation  in  the  development  of  that 
information  Trout  Unlimited  v.  Morton  509F2dl276  (1975). 

EIS's  are  not  merely  to  be  "post  hoe  rationalizations"  of  decisions  already  fully 
made  but  rather  to  insure  meaningful  consideration  of  environmental  factors  at  all 
stages  of  agency  decision  making. 

EIS  should  be  prepared  before  irretrievable  commitments  are  made  or  options  pre- 
cluded by  agency  actions.  Sierra  Club  v,  Morton  514F2d856  (1975). 

Although  often  desirable,  EISs  don't  have  to  include  maps,  background  data  or 
documentation  supporting  agency  views.  Environmental  Defense  Fund  v,  Corps  of 
Engineers  348F  Supp  916.- 


IMPORTANT  RELATIONSHIPS  WITH  OTHER  LEGISLATION:  a)  General:  NEPA  is  an  "omnibus 
act"  and  is,  therefore,  applicable  to  all  other  laws,  unless  the  ojher  laws  explic- 
itly and  clearly  exempt  certain  aspects  from  compliance  with  NEPA 


4 


b)   FLPMA:     While  not  explicitly  referencing  NEPA,   this  Act  uses  very  synonymous 
phraseology  in  many  key  sections.     A  most  important  one  is  contained  in  the  decla- 
ration of  policy.       Another  section  which  closely  parallels  NEPA  philosophy  is 
the  provision  to,give  priority  to  the  protection  of  "areas  of  critical   environ- 
mental   concern."5     The  whole  planning   title  uses  NEPA  language   in  outlining  the 
guidance  for  carrying  out  the  process.     This   is  especially  evident  in  section 
202(c)   which  details  the  elements  required,  many  of  which  are  very  similar  to  NEPA 
EIS  required  elements.        In   the  review  and  granting  of  rights-of-way,   the  environ- 
mental  values  and  analyses  must  also  occur  and  if  the  right-of-way  is   large  enough, 
and  EIS  process  may  be   initiated  (e.g.,   powerlines,   powerplants,   etc„) 


»  — * 
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FURTHER  READING  RECOMMENDATIONS:  The  following  are  only  basic  samples  of  a  vast 
literature  on  this  topic. 

a)  NEPA  in  the  Courts,  by  Fred  Anderson,  Resources  for  the  Future,  1973,. 
(paperback) . 

b)  "The  National  Environmental  Policy  Act"  by  Fred  Anderson  in  Federal  Environ- 
mental Law,  West  Publishing  Company,  1975  Dolgin  and  Guilbert,  eds.; 

c)  "Making  NEPA  Work:  Recommendations  for  Improving  the  EIS  Process  in  Decision 
Making"  by  Lee  Kapaloski,  Journal  of  Contemporary  Law  Vol  2  No„  2  (1975). 

d)  The  current  annotation  of  42  USC  4321  in  the  United  States  Code  Annotated. 


I 


I 


s 
I 

1 

1  Title  II,  42  USC  4341 

2  Purpose  section  42  USC  4321  m 

3  Section  101(a)  and  101(b),  42  USC  4331a  and  4331b  § 
*  e.g.  the  exemption  from  further  EIS  review  of  the  Alaska  Pipeline 

I     Section  102(a)(8) 

b     Section  102(a)ll,  103(a),  20(a)  and  202(C)(3) 

'  e.g.  alternatives  long  term  vs  short  term  analyses,  "systematic  inter-  ■ 

disciplinary  approach"  etc 
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I 
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federal  land  policy  and  management  act 

CITATIONS:  Public  Law  94-579,  90  Stat.  2743,  43  USC  1701. 

MANAGING  AGENCY(IES):  The  Bureau  of  Land  Management  through  the  Secretary  of  the 
Interior,  has  overall  responsibility  to  carry  out  this  statute.  The  United  States 
Forest  Service  has  authority  to  initiate  land  transfers  or  townsites  under  Section 
213. 

RULES  AND  REGULATIONS:  Essentially  all  of  BLM's  current  (pre  FLPMA)  rules  and 
regulations  are  now  subject  to  FLPMA;  therefore,  it  can  be  expected  that  there  will 
eventually  be  a  comprehensive  revision  of  most  procedures.  Key  areas  which  are  of 


special  importance  to  the  environment  are 
the  wilderness  study  procedures.  (Titles 
level  the  planning  section  (1600)  and  the 


the  land  use  planning,  rights-of-way,  and 
II,  V,  and  VI  respectively).  At  the  manual 
environmental  section  (1700)  will  most 


likely  be  modified  to  more  closely  fit  the  mandates  of  FLPMA. 

SIGNIFICANT  LEGAL  INTERPRETATIONS:  As  of  this  date,  there  have  been  no  legal  pro- 
ceedings under  this  act,  although  some  litigation  can  be  expected  once  there  are 
sufficient  regulations  developed  and  promulgated  under  this  act. 

OVERALL  PURPOSE  AND  GOALS:  The  FLPMA  is  an  "organic"  statute  in  that  it  is  in- 
tended to  be  the  basic  policy  guidance  for  BLM's  management  of  public  lands„ 
Because  of  this  basic  intent,  FLPMA  should  generally  be  viewed  as  the  superior  or 
guiding  law  for  all  BLM  activities.  When  other  laws  are  involved,  they  should  be 
utilized  by  BLM  in  a  way  that  is  compatible  with  FLPMA  and  not  contrary  to  its 
overall  intent. 

o 
The  statute  is  divided  into  seven  general  titles,  however,  certain  ones  are  more 

important  to  the  environmental  aspect  of  BLM  than  others.  Title  I  the  "omnibus 

section"  is  the  overall  guidance  and  policy  and  every  other  title  must  refer  back 

to  this  title  for  guidance  and  all  other  titles  must  be  consistent  with  Title  I. 


— -■ 
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This  title,  therefore,  should  be  a  primary  reference  for  use  along  with  all  other 
titles  of  the  act.  Many  times,  an  employee  becomes  so  preoccupied  with  their  own 
particular  activities  that  they  forget  to  refer  to  basic  policy  or  guidance;  how- 
ever, from  a  legal  point  of  view,  this  is  usually  the  key  section  of  a  statute  and 
used  as  a  starting  point  to  challenge  all  activities  under  the  policy.  As  discus- 
sed below,  the  policy  title  has  significant  new  emphasis  on  the  environmental  values 
which  now  makes  it  clear  that  BLM  has  a  major  responsibility  to  integrate  environ- 
mental values  into  all  of  its  activities  and  decision  making* 

FLPMA  contains  many  new  and  important  sections  with  emphasis  on  environmental  values; 
however,  the  most  significant  new  emphasis  is  the  explicit  recognition  of  environ- 
mental values  as  a  basic  policy  of  BLM„  In  the  policy  title  (Title  I),  the  overall 
guidance  for  the  remainder  of  the  act  is  stated.  The  most  important  statement  regard- 
ing environmental  values  is  clause  8,  which  reads, 

"(8)  the  public  lands  be  managed  in  a  manner  that  will  protect  the  quality 
of  scientific,  scenic,  historical,  ecological,  environmental,  air  and 
atmospheric,  water  resource,  and  archeological  values;  that,  where  appro- 
priate, will  preserve  and  protect  certain  public  lands  in  their  natural 
condition;  that  will  provide  food  and  habitat  for  fish  and  wildlife  and 
domestic  animals;  and  that  will  provide  for  outdoor  recreation  and  human 
occupancy  and  use:" 

Protection  of  environmental  values  is  now  explicitly  and  clearly  a  major  criteria  for 
all  management  activities.  There  are  no  qualifying  words  of  limitation  in  this  sec- 
tion, and  therefore,  it  must  be  read  to  apply  universally  to  the  total  program  of  BLM, 
Alongside  this  goal  is  the  co-equal  mandate  to  base  management  on  the  principle  of 
multiple  use  and  sustained  yield.  The  definition  of  multiple  use  has  important  new 
language  different  from  the  old  which  stresses  more  environmental  values. J  The  fol- 
lowing is  the  new  definition  of  "multiple  use"  for  BLM  lands  with  the  changes  or 
additions  under! ined„ 


ne 
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"The  term  'multiple  use'  means  the  management  of 
various  resource  values  so  that  they  are  utilized 
will  best  meet  the  present  and  future  needs  of  th 
the  most  judicious  use  of  the  land  for  some  or  al 
lated  services  over  areas  large  enough  to  provide 
periodic  adjustments  in  use  to  conform  to  changin 
use  of  some  land  for  less  than  all  the  resources; 
and  diverse  resource  uses  that  takes  into  account 


the  public  lands  and  their 

in  the  combination  that 
e  American  people;  making 
1  of  these  resources  or  re- 
sufficient  latitude  for 
g  needs  and  conditions;  the 
a  combination  of  balanced 
the  long-term  needs  of 
future  generations  for  renewable  and  non-renewable  resources,  including  but 
not  limited  to  recreation,  range  timber,  minerals,  watershed,  wildlife,  and 
fish  and  natural  scenic,  scientific,  and  historical  values;  and  harmonious 
and  coordinated  management  of  the  various  resources  without  permanent  im- 
pairment of  the  productivity  of  the  land  and  the  quality  of  the  environment 
with  consideration  being  given  to  the  relative  values  of  the  resources  and 
not  necessarily  to  the  combination  of  uses  that  will  give  the  greatest 
economic  return  or  the  greatest  unit  output." 

These  new  words  focus  the  definition  more  on  environmental  values  and  also  require 
that  equal  consideration  must  be  given  the  long  term,  which  includes  future  genera- 
tions. Combining  this  definition  with  the  above  stated  environmental  goal  shows  a 
new  need  to  more  carefully  consider  and  utilize  environmental  values  in  all 
activities. 

Another  major  area  of  new  environmental  emphasis  is  in  the  new  guidance  for  land 
use  planning.  As  a  priority  item,  all 
use  plans"  required  in  FLPMA)  must, 


MFP's  (assuming  these  are  to  be  the  "land 


"...give  priority  to  th£ 
environmental  concern."" 


designation  and  protection  of  areas  of  critical 
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The  criteria  for  identifying  these  areas  are  stated  in  the  definition  section  and 
means. 

".. .areas. ..where  special  management  attention  is  required. „. to  protect 
and  prevent  irreparable  damage  to  important  historical  cultural,  or 
scenic  values,  fish  and  wildlife  resources  or  other  natural  systems  or 
processes  or  to  protect  life  and  safety  from  natural  hazards." 

Because  of  this  requirement  of  priority  protection,  all  MFP's  will  include  some 
mechanism  for  first  identifying  and  then  specifying  methods  for  protecting  these 
areas.  This  concern  also  must  be  a  part  of  the  rights-of-way  process  because  pro- 
tection of  these  areas  is  a  part  of  the  overall  policy  guidance  of  Title  I. 

There  are  certain  new  provisions  in  the  rights-of-way  title  specific  to  that 
section  which  emphasize  environmental  values  as  follows.  In  Section  503,  there 
is  a  new  corridor  provision  which  requires  BLM  to  identify  and  designate  rights-of- 
way.   "In  order  to  minimize  adverse  environmental  impacts..,"  In  Section  504,  which 
are  the  general  guiding  provisions  for  all  rights-of-way,  there  is  an  "environ- 
mental" mandate  which  requires  BLM  to  specify  the  boundaries  in  a  way  which  "...will 
do  no  unnecessary  damage  to  the  environment."  Section  505,  containing  terms  and 
conditions,  requires  all  rights-of-way  to  have  such  terms  and  conditions. 

"...which  will. ..minimize  damage  to  scenic  and  esthetic  values  and  fish  and 
wildlife  habitat  and  otherwise  protect  the  environment;  require  compliance 
with  applicable  air  and  water  quality  standards.. .and  require  compliance 
with  state  standards  for  public  health  and  safety,  environmental  protection,  g 
and  siting  construction,  operation,  and  maintenance  of  or  for  rights-of-way." 

Further,  the  statute, 

".o.require(s)  location  of  the  right-of-way  along  a  route  that  will  cause 
the  least  damage  to  the  environment. o ." 


I 
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Taking  all  these  provisions  together,  it  is  evident  that  the  rights-of-way  process 
is  now  very  oriented  to  protection  of  environmental  values. 

Finally,  another  most  important  new  environmental  provision  is  the  required  wilder- 
ness study  under  section  603„  This  is  discussed  as  a  part  of  the  Wilderness  Act 
section  in  the  handbook. 

In  sum,  FLPMA  is  indeed  a  "new  world"  of  environmental  planning  and  management  and 
BLM  employees  will  be  feeling  the  adjustment  pains  (and  joys)  for  years  to  come  as 
the  statutory  policies  filter  down  through  the  procedural  process.  A  responsible 
BLM  employee  should  be  aware  of  this  new  statute  and  be  alert  to  the  statutory 
reasons  and  basis  for  upcoming  changes. 

DIRECT  IMPACT  ON  BLM:  This  statute,  more  than  anything  in  the  past,  will  directly 
govern  basically  all  BLM  activities  just  as  the  so-called  organic  acts  of  the 
Forest  Service  and  National  Park  Service„  As  an  overall  policy  guide  for  the  BLM, 
every  activity  of  BLM  is  legally  bound  to  be  in  general  compliance  with  FLPMA..  As 
the  rules  and  regulations  are  promulgated,  every  BLM  employee  is  then  directly 
governed  by  these  as  official  interpretations  of  FLPMA.  The  details  about  how  these 
regulations  will  develop  is  not  known  at  this  time;  however,  by  reviewing  the  above 
discussion  about  FLPMA's  goals  and  policy,  one  can  at  least  anticipate  certain  areas 
of  significant  new  emphasis  on  environmental  values. 

IMPORTANT  RELATIONSHIPS  WITH  OTHER  LEGISLATION:  Wherever  applicable,  selected 
sections  of  FLPMA  will  be  discussed  along  with  legislation  throughout  the  handbook. 

.-'URTHER  READING  RECOMMENDATIONS:  "The  Federal  Land  Policy  and  Management  Act:  An 
Interim  Report",  October  21,  1977  to  June  30,  1977,  by  Department  of  Interior,  Bureau 
of  Land  Management,  USBPO  No.  1977-244-379:6538.  This  is  a  rather  general  but  easy- 
to-read  summary  of  the  statute. 
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"The  Federal  Land  Policy  and  Management  Act  of  1976."  It  is  recommended  that  ji.  pu 
employees  actually  read  at  least  the  policy  and  land  use  planning  titles  several  times 
to  get  a  first-hand  view  of  the  law. 

thf  HTSTORY  AND  DEVELOPMENT  OF  PUBLIC  LAND  LAW  by  Gates  and  Swenson,  PLLRC  Publication 
THEJilfl^  background  leading  up  to  FLPMA  for 

those  desiring  more  comprehensive  knowledge. 


I 
I 

all  BLM 
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1  FLPMA,  section  505(b) (v) 

2  Title  I-  Short  title;  policies;  definitions;  Title  II:  Land  Use  Planning;  Land 
IcouisUion  and  Deposition;  Title  III:  administration;  Title  IV:  Range  Manage- 
ment Title  V   Rights-of-way;  Title  VI  Designated  Management  Areas  (includes  the 
SiTSerless  Study;  Title  VII :  Effect  on  Existing  rights;  Repeal  of  Existing  Laws; 
Servability. 

3  Multiple  Use  and  Sustained  Yield  Act  of  1960  46  USC  528 

4  FLPMA,  Section  103  (C) 

5  FLPMA,  Section  202(C)(3) 

6  FLPMA,  Section  102(a) (11) 

7  FLPMA,  Section  504(a)(4) 

8  FLPMA,  Section  505(a) 

9  FLPMA,  Section  505(b)(v)  <@ 
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water  resources  planning  act 

CITATIONS:  Public  Law  89-90,  79  stat  244,  42  USC  1962. 

MANAGING  AGENCY(IES):  The  Water  Resources  Council  has  general  responsibility  for 
implementing  this  law;  however,  every  federal  agency  that  does  "water  and  land 
related  resource  planning"  is  subject  to  the  law.  The  Water  Resources  Council  con- 
sists of  Cabinet  Secretaries  (or  designates)  of  Interior,  Agriculture,  Army,  HEW, 
and  the  Chairman  of  the  Federal  Power  Commission. 

OVERALL  PURPOSE  OR  GOALS:  The  primary  intent  of  this  statute  was  to  encourage  com- 
prehensive  water  planning,  especially  for  interstate  waters  in  a  manner  that  would 
".... encourage  the  conservation,  development  and  utilization  of  water  and/or  re- 
lated resources. .con  a  comprehensive  and  coordinated  basis."1 

There  are  two  summary  means  for  accomplishing  this  goal.  One  is  to  create  Inter- 
state River  Basin  Commissions  to  do,  among  other  things,  comprehensive  plans  or  more 
realistically  inventories  of  various  river  basins.^  The  work  of  these  entities 
should  be  looked  to  for  basic  reference  material  and  overview  in  the  planning  process, 

The  other  means  is  the  authorization  for  the  Water  Resources  Council  to  develop  and 
promulgate  so  called  "Principles  and  Standards"  for  water  and  land  related  resource 
projects  in  which  there  is  federal  participation.-3 

These  principles  and  standards  have  been  promulgated  and  are  very  detailed  but  ex- 
tremely helpful  to  any  agency  doing  any  type  of  comprehensive  planning  at  all. 
Essentially,  they  use  a  double  accounting  procedure  in  which  there  is  an  economic 
development  and  environmental  quality  account  developed  for  any  project  to  compare 
the  relative  costs  and  benefits  of  the  project.  From  an  environmental  point  of 
view,  the  criteria  used  for  assessing  environmental  qualities  is  very  useful  to  any 
agency's  planning  efforts. 
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APPLICABLE  LANDMARK  LEGAL  INTERPRETATIONS:  There  have  been  very  few  legal  actions 
brought  under  this  law;4  therefore,  there  is  very  little  to  base  any  judgment  on  as 

to  how  the  courts  will  interpret  the  application  of  this  law.  It  appears,  however,  _ 

that  this  data  is  generally  viewed  by  litigants,  at  least  to  date,  as  a  support  docu- 
ment to  more  specific  or  pointed  statutes  used  for  the  suit.  H 

DIRECT  IMPACT  OR  EFFECT  ON  BLM:  The  most  direct  effect  would  be  whenever  public 
lands  or  waters  are  physically  affected  by  a  major  water  resource  development  by 
either  another  federal  agency  (usually  the  Bureau  of  Reclamation)  or  in  some  co- 
operative federal  water  project.  In  these  instances,  the  planning  for  these  projects  ■ 
is  guided  by  the  "Principles  and  Standards"  and  the  Bureau  of  Reclamation  carries  on 

what  is  known  as  Multiple  Objective  Planning  which  is  in  essence  an  EIS  type  alter-  m 

natives  assessment.  BLM  would  be  involved  as  an  impacted  agency  and  would  have  a  role 
of  assessing  and  reviewing  the  impact  of  such  a  project  on  BLM  administered  resources. 
Each  planning  area  should  be  alert  to  any  proposed  water  project  such  as  this  and  in- 
sure an  early  involvement  and  coordination  with  the  multiple  objective  planning 
efforts. 

IMPORTANT  RELATIONSHIPS  WITH  OTHER  LEGISLATION:  The  most  important  related  statute 
is  the  National  Environmental  Policy  Act  wherein  most  all  projects  that  are  under 
the  Principles  and  Standards  also  require  a  concurrently  prepared  EIS.  This  re- 
lationship carries  over  into  the  EIS/EAR  process  of  BLM  when  the  proposed  project 
causes  impacts  or  related  proposals  to  occur  on  BLM  resources.  At  this  time,  a 
strong  effort  should  be  made  by  BLM  planning  staffs  and  environmental  staffs  to  co- 
ordinate efforts.  Another  direct  impact  would  be  when  such  a  project  requires  a 
riqht-of-way  grant  by  BLM.  In  this  case,  the  new  environmental  requirements  on 
riqhts-of-way  under  FLPMA  can  at  least  in  part  be  satisfied  by  using  the  analysis  of 
the  MOP  work  done  on  the  project  as  part  of  the  right-of-way  environmental  analysis. 
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42  USC  1962 


e.g.  Upper  Colorado  River  Basin  Commission  and  Pacific  Northwest  River 


Basins  Commissions 

"42  USC  1962  (a)(2) 

38  Fed.  Reg.  24778 


(Sept.  10,  1973) 


o  &  c  sustained  yield  act 

CITATIONS:   50  Stat  874,  43  USC  1181(a) 

MANAGING  AGENCY(IES):  The  Bureau  of  Land  Management  is  the  agency  with  essentially 
sole  responsibility  for  managing  all  the  lands  specifically  designated  as  0  &  C 
lands. 

OVERALL  PURPOSE  OR  GOALS:  This  law  is  a  resource  specific  statute  focusing  on  maxi- 
mizing  the  production  of  timber  subject  to  ". . . conformity  with  the  principle  of 
sustained  yield."2  There  is  a  very  strong  pressure  to  produce  high  yields  from  these 
lands  especially  when  considering  the  relatively  low  level  of  appropriations  expended, 
This  pressure  is  complicated  by  the  sometimes  very  limiting  environmental  constraints 
of  ".„. protecting  watershed,  regulating  stream  flow. ..and  providing  recreational 
facilities."3 

Overall,  the  intent  was  to  design  a  model  of  sustained  yield  forest  management  for 
the  private  owners  of  intermingled  lands  to  subsequently  follow. 

Although  the  term,  "multiple  use"  is  never  used  in  the  statute,  there  are  specific 
allowances  to  have  other  uses  such  as  grazing  "so  long  as  it  can  occur  ...without 
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interfering  with  the  production  of  timber ".   This  language  and  the  overall  goal 

of  timber  production  maximization  is  not  a  true  multiple  use  standard  because  of  the 
lack  of  coequal  consideration  of  all  resource  values. 

DIRECT  IMPACT  OR  EFFECT  ON  BLM:  This  law  should  be  viewed  as  the  organic  act  only 
foFThose  areas  included.  For  BLM  land  immediately  adjacent  to  these  areas,  there  is 
obvious  need  to  anticipate  and  coordinate  the  planning  for  these  areas  with  the  0  &  C 
programs  nearby=  For  other  BLM  lands  not  adjacent,  this  law  is  not  applicable  to  the 
programs  thereon. 

IMPORTANT  RELATIONSHIPS  TO  OTHER  LEGISLATION:  FLPMA  repealed  section  1181(c)  which 
allowed  agricultural  homesteads.  Regarding  the  potential  for  conflict  or  incompati- 
bility between  FLPMA  and  this  statute  the  0  &  C  Sustained  Yield  Act  "...shall  prevail, 
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lo&C  denotes  land  covered  by  what  was  known  as  the  Ocean  and  California 
Railroad  and  Coos  Bay  Wagon  Road  Grant  Lands 
2A3   USC  1181(a) 
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^43USC  1181(d) 
bFLPMA  Section  701(b) 
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Basic  Resource  Pollution  Control 

BASIC  RESOURCE  POLLUTION  CONTROL:  This  category  of  statutes  are  all  aimed  at 
controlling  the  level  of  pollutants  produced  by  all  the  various  human  activities. 
All  these  laws  are  very  recent  and  all  have  been  passed  since  1970.  Each  law  con- 
cerns itself  with  specific  areas  of  pollution  and  then  develops  guidance  for 
standards  for  each  significant  pollutant.  Generally,  all  these  laws  are  universally 
applicable  to  both  public  and  private  lands  and  to  both  public  and  private  actions. 
All  federal  agencies  are  subject  to  compliance  with  all  these  statutes  and  they, 
therefore,  should  be  seriously  consulted  whenever  an  agency  action  or  decision  may 
cause  any  pollution  increase.  In  terms  of  BLM  and  the  environment,  it  is  this  cate- 
gory of  laws  that  are  the  specific  policy  guidance  for  protecting  environmental 
values  affected  by  any  of  the  pollutants. 

Where  BLM  is  required  to  consider  environmental  values,  these  pollution  standards 
should  be  viewed  as  the  starting  point  or  minimum  criteria  and  not  as  the  total  re- 
quired environmental  considerations  under  FLPMA  or  NEPA.  There  are  many  environ- 
mental values  which  are  statutorily  recognized  by  FLPMA  and  NEPA  which  are  not 
included  in  these  pollution  control  laws. 

Another  point  to  remember  in  relation  to  the  anti-pollution  laws  is  the  significant 
interrelationship  between  the  particular  pollutant  being  controlled  (e.g.  S02  in 
the  air)  and  other  resource  activities  (e.g.,  coal  leasing).  This  close  inter- 
relationship occurs  throughout  the  natural  environment  and  the  ecological  adage 
that  "everything  is  connected  to  everything  else"  has  great  applicability  to  these 
anti-pollution  statutes.  They  should  all  be  considered  together,  as  they  are  here, 
as  a  complete  package  of  environmental  concerns. 

A  very  important  aspect  of  these  laws  is  also  the  very  significant  role  played  by 
the  states  in  both  the  planning  and  the  administration  of  the  standards,  including 
enforcement.  The  states  are  truly  the  managers  of  these  statutes  with  the  federal 
system  being  more  an  overseeing  guidance  or  framework  administrator,  at  least  for 
intrastate  pollution  control. 
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clean  air  act 

CITATIONS:  Public  Law  95-95,  91  Stat  685,  42  USC  7401 

MANAGING  AGENCY(IES):  The  Environmental  Protection  Agency  has  primary  responsibility 
for  developing  standards  and  rules.  The  states  have  the  primary  responsibility  to 
enforce  these  standards  in  both  the  urban  and  the  rural  areas  now. 

Rill  ES  AND  REULGATIONS:  The  most  important  for  BLM  are  the  antidegradation  regulations 
T7Pro~rFR  52.00  or  in  the  Federal  Register  Vol.  39,  42510.  Dec.  5,  1974„  There  are 
many  more  regulations,  but  this  is  the  starting  point  for  BLM  employees  as  most  of  the 
BLM  lands  are  outside  the  urban  areas„ 

OVERALL  PURPOSE  OR  GOALS:   In  October  of  1965,  the  Clean  Air  Act  was  amended  to  permit 
national  regulation  of  air  pollution  from  new  motor  vehicles.   In  November,  1967,  Con- 
gress passed  a  comprehensive  Air  Quality  Act  which  undergnds  much  of  the  current 
federal  air  pollution  control  effort. 

The  1967  Act  specifically  set  forth  a  program  creating  air  quality  regions  and  air 
quality  criteria  and  requiring  states  to  show  willingness  to  establish  air  quality 
standards  and  implementation  plans.  The  Clean  Air  Act  amendments  of  1970,  42  USC-1857, 
et  seq.,  substantially  modified  the  Air  Pollution  Control  Program.  The  Act  redesig- 
nated authority  in  the  Environmental  Protection  Agency  and  required  it  to  establish 
national  air  quality  standards  as  well  as  national  standards  for  significant  new  pol- 
lution sources  and  for  all  facilities  emitting  hazardous  substances.  It  also 
established  a  framework  for  the  states  to  set  emission  standards  for  existing  sources 
in  order  to  achieve  the  national  air  quality  standards.  The  State  implementation 
plans  were  subject  to  federal  approval  and  if  the  plan  was  unacceptable,  the  Federal 
Government  was  empowered  to  promulgate  a  plan  of  its  own  which  would  take  preceoence. 
The  1970  Act  also  provided  for  more  effective  federal  enforcement  procedures. 
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indicated  that  the  intent  was  to  "protect  and  enhance  the  quality  in  the 
s  air  resources",  but  more  specifically  required  the  Administrator  of  EPA 
blish  two  levels  of  maximum  allowable  air  pollution.  These  levels  are  refer- 
as  National  Primary  Ambient  Air  Quality  Standards  and  National  Secondary 

Air  Quality  Standards,  The  Primary  Standards  were  to  be  based  on  criteria 
ite  to  protect  the  public  health."  Section  109(b)(1).  The  Secondary  Ambi- 
ndards  were  to  be  based  on  criteria  "requisite  to  protect  the  public 

from  any  known  or  anticipated  adverse  affects  associated  with  the  presence 


of  such  air  pollutant  in  the  ambient  air,"  Section  109(b)(2), 

The  1970  Act  requires  States  to  submit  plans  to  implement  programs  for  achieving, 
maintaining  and  enforcing  the  Primary  and  Secondary  Standards.  Section  110. 

In  the  regulation  covering  State  Implementation  Plans  (40  CFR  51..12(b)  (1970)  ), 
there  was  a  failure  to  take  into  consideration  the  prevention  of  significant  de- 
terioration of  the  existing  air  quality.  As  a  result  this  issue  was  litigated  in 
Sierra  Club  v  Ruckleshaus,  344  F.  SupPo  253  (D.D.C.,  affirmed  per  curiam,  No.  72- 
1528  D  C  Cir  ,  Nov.  1,  1972)  affirmed  per  curiam  by  an  equally  divided  court  sub 
nom  Fri'v.  Sierra  Club,  412  U.S.  541  (1973).   In  this  case  the  court  granted  an 
injunction  against  the  Administrator  of  EPA  from  approving  any  State  Implementa- 
tion  Plans  which  permitted  the  degradation  of  presently  clean  air.  As  a  result  of 
the  decision,  the  Environmental  Protection  Agency  established  a  regulatory  scheme 
which  was  intended  to  prevent  significant  deterioration  of  air  quality.  This  pro- 
qram  includes  the  regulations  published  in  the  Federal  Register  on  December  5,  1974, 
(39  CFR  42510  et  seq.  1974)  and  codified  in  40  CFR  Part  52,  1975.  The  regulation 
was  supplemented  on  June  12,  1975,  40  Federal  Register,  25004. 

The  new  regulations  set  up  three  classes  where  differing  amounts  of  air  pollution 
would  be  considered  significant,  "Class  I  applies  to  areas  in  which  practically 
any  change  in  air  quality  would  be  considered  significant:  Class  II  applies  to 
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areas  in  which  deterioration  normally  accompanying  moderate  well -controlled  growth 
would  be  considered  insignificant;  and  Class  III  applies  to  those  areas  in  which 
deterioration  up  to  the  national  standards  would  be  considered  insignificant."  39 
Federal  Register  42510  (1974).  The  Administrator  then  declared  that  under  the  reg- 
ulation, all  areas  of  the  country  would  be  considered  Class  II  initially,  with 
provision  allowing  for  reclassification  of  an  area  to  accommodate  the  social,  eco- 
nomic and  environmental  needs  and  desires  of  the  public. 

After  declaring  all  areas  of  presently  clean  air  to  be  established  as  Class  II,  the 
Administrator  established  the  reclassification  procedure  to  allow  areas  to  be  re- 
classified either  Class  I  or  Class  III.  Where  the  lands  in  question  are  federal 
lands,  the  authority  to  request  a  reclassification  is  granted  to  the  Federal  Agency 
exercising  control  over  the  land„  The  Governor  of  the  State  has  the  actual  re- 
designation  authority,  40  CFR  52.21(c)  (3)  (i).  Since  the  passage  of  the  197b  Act, 
these  regulations  are  subject  to  revision;  however,  the  framework  is  generally  the 
same  except  that  all  large  National  Parks  and  existing  Wilderness  Areas  are  auto- 
matically Class  I. 

The  last  major  item  of  concern  under  the  Clean  Air  Act  is  the  enforcement  provisions 
of  the  Act  and  the  nondegradation  standards.  42  USC  1857-h2  provides  for  citizen 
suits  and  states  specifically  therein  that  any  person  may  comnence  a  civil  action 
on  his  own  behalf  against  any  person  including  the  United  States  or  against  the 
Administrator  of  the  Environmental  Protection  Agency  in  the  appropriate  Federal 
District  Court  without  regard  to  the  amount  in  controversy  or  citizenship  of  the 
parties.  However,  prior  to  initiation  of  such  action,  the  complaining  party  is 
generally  required  to  give  notice  to  the  Administrator,  to  the  State  where  the 
violation  occurs  and  to  any  alleged  violator.  If  legal  action  has  commenced,  a 
party  has  the  right  also  to  intervene0  40  CFR  Part  54  sets  forth  the  procedure 
for  notice  to  be  given.  The  Act  also  provides  that  the  court  may  award  the  costs 
of  litigation,  including  attorney's  fees  and  expert  witness  fees  to  any  party 
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whenever  the  court  may  determine  such  award  is  appropriate.  It  should  be  noted  that 
other  enforcement  procedures  are  set  forth  in  40  USC  1857-c-5(f)  (2)  (B);  1857-C-7, 
1857-C-8;  and  1859-d,  etc.  These  other  provisions  provide  enforcement  proceedings 
by  appropriate  State  or  Federal  entities. 

federal  water  pollution  control  act  amendments 

CITATIONS:  Public  Law  92-500,  86  Stat  816,  33  USC  1251,  1972  U.S.  Code  and  Ad  New  3668 

MANAGING  AGENCY(IES):  Overall  responsibility  for  the  act  is  vested  in  the  Environ-  _ 
mental  Protection  Agency.   In  addition,  the  permit  system  authorization  section  404  is 
operated  presently  by  the  Corps  of  Engineers.   In  regard  to  actual  enforcement  at  the 
ground  level,  the  states  are  key  entities  wherein  they  are  given  the  power  to  enforce 
water  quality  standards. 

OVERALL  PURPOSE  OR  GOALS:  Primarily,  the  statutes  ultimate  goal  is  '\ , c to  restore 
and  maintain  the  chemicll ,  physical,  and  biological  integrity  of  the  Nation  s  waters. 
This  goal  is  to  be  achieved  (at  this  writing)  by  1985  wherein  "...the  discharge  of 
pollutants  into  navigable  waters  be  eliminated." 

To  achieve  this  goal,  the  law  has  several  strategies.  One  is  to  establish  water 
quality  standards  for  essentially  all  surface  waters  of  the  U.S„  These  standards  are 
to  be  related  to  both  the  current  types  of  uses  being  made  of  the  water  and  any  new 
potential  uses  if  the  water  is  sufficiently  cleaned  up.  The  states  are  the  primary 
designators  of  the  water  quality  standards  and  should  be  checked  with  for  this  in- 
formation,, 
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The  other  important  strategy  is  to  control  the  amount  of  pollution  discharges  into 
these  waters  by  requiring  a  discharge  permit  under  a  process  called  the  National 
Pollutant  Discharge  Elimination  System  (NPDES),  This  system  requires  even  federal 
agencies  to  comply  with  the  standards  for  discharge;  however,  the  Supreme  Court  has 
stated  that  the  federal  agencies  need  not  actually  get  a  permit  from  the  states. 
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There  is  another  very  important  section  of  the  act—the  so-called  "208  Planning" 

mandated  in  Section  208.  This  Section  requires  the  states,  with  EPA  approval  to  . 

develop  very  comprehensive  "areawide  waste  treatment  management  plans,"   ihese  plans  | 

must  be  done  for  aj_l  areas  of  the  state,  and  includes  all  ownerships  of  land,  pri- 
vate, federal,  and  state.  The  primary  early  emphasis  of  these  plans  have  been  on 
sewer  treatment  and  clean  up  of  already  polluted  areas;  however,  there  is  an  equally 
important  requirement  in  the  act  to  insure  that  those  waters  which  are  already  clean 
or  cleaner  than  the  standards  are  not  degraded  by  any  activities  which  pollute  these 
waters.,  (These  waters  are  called  "high  quality  waters,")  This  anti-degradation  pro-  m 

vision  is  very  important  to  BLM  in  that  many  streams  and  lakes  on  the  public  lands  | 

are  of  such  high  quality  the  regulations  for  antidegradation  state,  "In  no  event, 
however,  may  degradation  of  water  quality  interfere  with  or  become  injurious  to 
existing  instream  uses.  Additionally,  no  degradation  shall  be  allowed  in  high  qual- 
ity waters  which  constitute  an  outstanding  National  resource,  such  as  waters  of 
National  and  State  parks  and  wildlife  refuges  and  waters  of  exceptional  recreational 
or  ecological  significance^'4  The  criteria  for  identifying  and  protecting  these  high 
quality  waters  are  very  environmentally  oriented. 

Another  very  important  aspect  of  this  statute  regarding  wetlands  wherein  the  Corps  of 
Engineers  must  issue  permits  for  any  dredging,  filling,  or  other  modification  of  the 
water  system.  The  EPA  may  prohibit  such  activities  if  the  activity, 

"0.0will  have  an  unacceptable  adverse  effect  on  municipal  water  supplies, 
shellfish  beds  and  fishery  areas  (including  spawning  and  breeding  areas) 
wildlife  or  recreational  areas."5 
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DIRECT  IMPACT  OR  EFFECT  ON  BLM  AND  IMPORTANT  RELATIONSHIPS  WITH  OTHER  LEGISLATION: 

As  stated  in  FLPMA6  all  planning  activities  of  BLM  must  comply  with  the  water  pol- 
lution control  laws.  This  of  course,  therefore,  requires  all  MFPs  to  insure  that 
any  activities  under  them  are  in  compliance  with  all  aspects  of  the  FWPCA  standards, 
including  pollutant  discharges,  wetland  modifications,  and  protection  of  high 
quality  waters.  Where  FLPMA  requires  protection  of  certain  environmental  values 
which  depend  on  water  quality  protection,  there  is  necessity  to  insure  that  the  208 
planning  under  the  FWPCA  adequately  considers  protection  of  these  values^   For 
example  where  there  is  an  "area  of  critical  environmental  concerns"  which  includes 
a  fragile  wetland  spawning  area,  the  MFP  should  show  this  and  then  these  required 
protection  measures  should  be  included  in  the  208  plan  for  the  area. 

The  coordination  between  the  BLM  planning  system  and  the  208  planning  is  now  required 
by  FLPMA7   The  208  planning  should  be  considered  as  one  of  the  "land  use  planning 
and  management  programs"  to  which  all  BLM  land  use  plans  (MFPs)". ., shall  be  consist- 
ent withe- to  the  maximum  extent  (possible) r"y  From  here  on,  this  208-MFP  co- 
ordination may  well  become  a  central  focal  point  of  mandatory  federal  state  coordi- 
nation and  BLM  employees,  especially  those  in  the  planning  area,  to  monitor  ongoing 
208  planning  in  these  affected  areas  and  to  view  this  as  an  opportunity  to  support 
necessary  water  quality  and  ecosystem  protection  of  MFPs. 

Another  area  of  interrelationships  between  FLPMA  and  FWPCA  is  in  the  rights-of-way 
process   The  impact  of  any  right-of-way  grant  which  affects  water  quality  is  subject 
to  compliance  with  any  federal  or  state  standards.   In  addition,  any  grant  must  also 
be  in  compliance  with  any  "environmental  protection"  standards  developed  and  the  208 
planning  or  404  wetlands  protection  sections  of  FWPCA.   Because  of  these  sections 
requirements,  the  rights-of-way  review  should  coordinate  closely  with  the  planning 
process,  especially  when  a  proposed  right-of-way  goes  through  or  near  an  area  of 
critical  environmental  concern  "which  is  supported  by  both  FLPMA  and  FWPCA  criteria. 
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The  EPA  administrator  may  determine  necessary  streamflows  to  maintain  water  quality 
below  water  development  projects  under  33USC1 252(a)  which  is  part  of  the  Water  Re- 
sources Development  Act  of  1974.  Public  Law  93-251,  88  Stat  30. 

LEGAL  INTERPRETATIONS:  The  impact  on  water  quality  of  water  development  projects  are 
to  be  included  in  the  208  planning.  Sierra  Club  v.  Froehlke  392  F  Supp  130  (1975)= 

All  portions  of  the  state  must  have  a  208  areawide  waste  treatment  management  plan 
Natural  Resources  Defense  Council  v.  Train  396  F  Supp/386  (1975). 

For  a  general  discussion  of  the  Section  404  dredge  and  fell  permit  system  see  Leslie 
Salt  Co.  v,  Froehlke  403  F  Supp  1292  (1974). 

FURTHER  READING  RECOMMENDATIONS 

Guidelines  for  Developing  or  Revising  Water  Quality  Standards  Under  the  FWPCA  Amend- 
ments of  1972  BY  EPA,  JANUARY  1973.  This  gives  much  more  detail  as  to  the  specific 
procedures  for  standard  development. 

1  FWPCA,  Section  101(a)(1) 

2FWPCA,  Section  101(a) 

3see  Hancock  v,  Train,  426  US  167  (1976) 

^Policies  and  Procedures  for  Continuing 

Planning  Process  40  CFR  130.1,  at  130.17(e)(2) 
5FWPCA  Section  404(c) 
6FLPMA,  Section  202(c)(8) 
7FLPMA,  Section  202(c)(9) 
8FLPMA,  Section  505(a)(iv) 
9FLPMA,  Section  505(a) (ill) 
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salinity  control  act 
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Public  Law  «/-4tfd,  /b  Stat  102,  43  USC  615         _ 
Note-  Due  to  the  current  litigation  challenging  the  whole  salinity  control  planning 
on  the  Colorado  River,  any  detailed  discussion  at  this  time  may  quickly  become  either 
obsolete  or  erroneous;  therefore,  this  section  is  left  open  for  later  supplements, 


toxic  substances  act 

CITATIONS:  Public  Law  94-469,  90  Stat  2003,  15  USC  2601,  1976  US  Code  Cong,  and  Ad 
News  4491, 

MANAGING  AGENCY(IES):  The  Environmental  Protection  Agency  has  general  authority  over 
the  administration  of  this  statute „ 

RULES  AND  REGULATIONS: 

OVERALL  PURPOSE  OR  GOALS:  The  basic  intent  of  this  act  is  to  prevent  or  summarize 
the  discharge  of  certain  toxic  chemicals  into  the  environment  which    present  an 

unrea  onable  risk  of  injury  to  health  or  the  environment."!  In  order  to  do  this  the 

EPA  can  restrict,  limit  or  otherwise  control  the  use  and  distribution  of  chemicals 

found  to  present  such  a  risk. 2  One  example  of  such  chemicals  are  the  polychlormated 
which  is  very  dangerous  to  human  health. 

DIRECT  IMPACT  OR  EFFECT  ON  BLM:  This  law  is  only  slightly  related  to  the  general 
activities  of  BLM;  however,  if  BLM  ever  uses,  distributes  or  authorizes  the  use  of 
such  chemicals,  they  must  comply  with  this  statute  and  closely  monitor  such  uses  or 
distribution. 

]15  USC  2601  (a)(2) 

2l5  USC  2604  (f)  and  15  USC  2605  (a) 
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safe  drinking  water  act  I 

CITATIONS:   Public  Law  93-523,  88  Stat.  1661,  42  USC  300f.  « 

MANAGING  AGENCY(IES):  The  Environmental  Protection  Agency  has  overall  federal  admin-  • 
TsTrative  authority  for  the  act.  The  states,  however,  are  given  almost  total 
enforcement  and  field  management  authority,  unless  they  elect  to  allow  EPA  to  inter- 
vene and  conduct  their  programs.  tJ 


I 


m 


OVERALL  PURPOSE  OR  GOALS:  The  overall  goal  of  this  act  is  to  protect  all  public 
water  systems"'  fromTny  pollution  or  contaminants  which  would  endanger  public  health 
and  welfare.  The  areas  to  be  so  protected  include  both  surface  and  ground  water  and 
also  includes  the  "collection"  area  which  can  be  read  to  include  the  general  watershed 
area  which  could  directly  affect  the  water  supply..  EPA  first  establishes  national 
primary  standards2  and  then  national  secondary  standards3  for  the  maximum  contain- 
ment level  "  This  is  similar  to  the  Clean  Air  Act  in  that  once  the  standards  are 
promulgated,  the  states  have  the  responsibility  to  enforce  them.  Although  not  yet 
clear  in  the  regulations,  the  extent  of  control  over  off-site  causes  of  contaminants 
could  be  significantc 

APPLICABLE  EXECUTIVE  ORDERS  AND  KEY  REGULATIONS 

DIRECT  IMPACT  ON  BLM:  Because  much  of  BLM  lands  are  public  culinary  watersheds  or 
il^p~o7tarir groundwater  acquirers,  the  activities  which  may  affect  the  quality  of  any 
culinary  water  systems  must  not  cause  the  contaminant  level  to  exceed  promulgated 
standards   FLPMA  requires  compliance  with  all  pollution  control  statutes  of  which 

this  statute  is  one. 4  The  section  of  this  law  that  regulates  "underground  in-  A 

jections"5  by  permits  exempts  oil  and  gas  operations;  however,  these  activities  may  | 

be  regulated  if,  ".*.such  requirements  are  essential  to  assure  that  underground 

sources  of  drinking  water  will  not  be  endangered  by  such  injection.. "b  It  appears  _ 

that  under  this  provision,  any  oil  and  gas  leasing  or  right-of-way  grants  which  may  | 

reasonably  be  expected  to  have  any  discharge  of  harmful  contaminants  should  co- 
ordinate with  the  state  permit  issuing  agency  for  such  injections^ 
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IMPORTANT  RELATIONSHIPS  WITH  OTHER  LEGISLATION:  The  most  closely  related  law  is  the 
Federal  Water  Pollution  Control  Act  regarding  protection  of  water  quality  on  water- 
sheds for  culinary  supply.   It  appears  the  coordinating  mechanism  for  this  inter- 
relationship would  be  the  208  planning  (discussed  under  FLPMA). 

In  the  309  review  of  EIS's  by  EPA,  the  compliance  with  the  Safe  Drinking  Water 
Standards  would  be  one  criteria  of  review  for  the  proposed  action  by  EPA. 


1  These  systems  are  defined  as  any  system  for  human  consumption  with  15  or  more 
connections  or  serves  at  least  25  persons. 
2Safe  Drinking  Water  Act,  42  USC  300g-(a) 
342  USC  300g-l(c) 

^FLPMA,  Section  202(C)(8)  and  505(a)(III)  and  (IV) 
542  USC  300(h) 
642  USC  300(h)(b)(2)(B) 


resource  recovery  act 

CITATIONS:  Public  Law  91-512,  84  Stat.  1227,  42  USC  3251 

MANAGING  AGENCY ( I ES):  The  Environmental  Protection  Agency  has  overall  authority  for 
administering  this  law. 

OVERALL  PURPOSE  OR  GOALS:  The  ultimate  aim  of  this  statute  is  to, 

"...promote  the  demonstration,  construction,  and  application  of  solid  waste 


37 


38 


D 
I 
I 


management  and  resource  recovery  systems  wjjiich  preserve  and  enhance  the 

quality  of  air,  water  and  land  resources."  ■ 

While  this  is  a  worthy  goal,  there  are  no  real  enforcement  or  standard  setting  powers 
in  the  act;  therefore,  it  is  primarily  a  financial  aid  and  research  statute  to  assist 
states  and'local  governments  in  developing  solid  waste  management  programs.  | 

The  closest  thing  to  any  standards  are  the  suggested  guidelines  for  solid  waste  and  _ 

resource  recovery  which  EPA  is  authorized  to  develop.  || 

DIRECT  IMPACT  ON  BLM:  There  is  a  provision  for  establishing  a  national  system  of 
disposal  sites  for, 

storage  and  disposal  of  hazardous  wastes,  including  radioactive,  toxic 
chemical,  biological  and  other  wastes  which  may  endanger  public  health  or  m 

welfare."  2  I 

Certain  of  these  sites  may  be  on  public  lands  wherein  BLM  would  become  involved  with 
adiustinq  the  impacted  planning  and  granting  of  appropriate  rights-of-way  and  clear- 
ances  It  seems,  however,  advantageous  for  BLM  to  utilize  the  research  and  guide- 
lines in  its  own  solid  waste  management  programs  or  where  a  local  government  entity 
has  a  right-of-way  for  such  disposal  on  public  lands.  Unless  a  state  or  local  govern- 
ment uses  the  guidelines  developed  under  thi|  act,  there  are  no  mandatory  standards 
requiring  federal  compliance  as  under  FLPMA. 

142  USC  3251(b)(1) 

^42  USC  3254(f)  ,   . 

3FLPMA,  Section  101(c)(8)  or  505(a)(iii)  and  (IV) 
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Wildlife  Protection  and  Conservation 


WILDLIFE  PROTECTION  AND  CONSERVATION:   Th 


aimed  only  at  one  special  aspect  of  the  envir 
categories  which  are  comprehensive  in  coverag 
these  laws  prioritize  the  protection  or  enhan 
comprehensive  statutes  generally  are  multiple 
definitely  prioritizes.  As  each  of  these  law 
are  applied  to  BLM  programs  or  planning,  this 
Because  FLPMA  and  NEPA  are  omnibus  or  all  enc 
tivities  and  programs,  both  should  be  general 
more  narrow  focus  of  these  laws;  however,  whe 
it  is  to  supersede  or  be  superior  to  all  othe 
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The  general  evolution  of  wildlife  law  has  been  from  the  broad  loosely  stated  statutes 
to  more  species  and  habitat  specific  protection  statutes  as  seen  below.  The  earlier 
more  broad  based  laws  should  be  read  in  conjunction  with  the  newer  more  specific 
statutes  to  get  a  perspective  on  the  Congressional  attitude  about  wildlife 

The  listing  below  is  by  no  means  a  complete  listing  of  all  wildlife  law,  but  is  a 
compilation  of  what  are  the  most  important  statutes  for  the  BLM  areas  of  interest 
relating  to  environmental  responsibilities. 
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See  e.g.,  Endangered  Species  Act 
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fish  and  wildlife  coordination  act  I 

CITATIONS:   Public  Law  85-624,  72  Stat  563,  16  USC  661,  195d  US  i  -de  Cong,  and  Ad 

News^l446,  1965  US  Code  Cong,  and  Ad  News  1864  H 

MANAGING  AGENCY(IES):  The  Fish  and  Wildlife  Service  is  the  responsible  agency  for 
Implementing  this  statute. 

ssli 

APPLICABLE  RULES  AND  REGULATIONS:  50  CFR  21.1,  25.1,  26,2,  27.1,  28.1,  29.1,  30.1, 

317T,  32.1,  33.!,  70.1,  /I.I.  ■ 

OVERALL  PURPOSE  OR  GOALS:  The  goal  is  best  stated  in  the  act  itself  as 


to  provide  that  wildlife  conservation  shall  receive  equal  consideration 
and'bt  coordinated  with  other  features  of  water-resource  development  programs 
through  the  effectual  and  harmonious  planning  development  maintenance,  and 
coordination  of  wildlife  conservation  and  rehabilitation."'  (emphasis  added) 

-   order  to  c^rry  out  this  goal  of  insuring  "equal  consideration,"  the  statute  re- 
quires that  whenever  a  federal  agency  (or  private  agency)  is  involved  in  any  water 
aevelopment  project,  that  the  agency  do  two  things.  First,  it  must  contact  the 
cisii  and  Wildlife  Service  and  "consult"  with  them  regarding  means  and  procedures 
,-or  "preventing  loss  of  or  damage  to  such  (wildlife)  resource. "2  Another  strategy 
to  prevent  such  losses  is  che  requirement  that  all  recommendations  to  Congress  for 
water  project  appropriations  an  indepth  cost/benefit  analysis  for  wildlife  impact. 
Further,  all  federal  water  projects  must  make  "adequate  provisions  for  conservation 
maintenance  and  management  of  wildlife. ... and  its  habitat." 

LEGAL  INTERPRETATIONS:  The  following  are  brief  key  summaries  of  applicable  cases. 

The  wildlife  analysis  in  an  EIS  may  but  does  not  necessarily  satisfy  the  required 
analysis  of  this  act.  EDE  v.  Froehlke  473  F  2d  345  (1972). 
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The  aqency  in  charge  of  the  water  project  must  substantively  consider  how  to  mitigate 
potential  harm  and  insure  the  "...putting  of  fish  and  wildlife  on  the  basis  of  equal- 
ity with  flood  control,  irrigation,  navigation  and  hydroelectric  power  in  our  water 
resource  programs."  Zabei  v.  Tabb  430  F  2d  199,  cert,  denies  401  US  910. 

"The  EIS  and  accompanying  Mitigation  Plan  must  affirmatively  show  that  the  (agency)  ^ 
has  made  an  indepth  study  of  the  unquantified  (wildlife)  values  that  are  to  be  lost. 
Akers  v.  Resor  339  F  Supp.  1375,  1376  (1972). 


its  application  EDF  v.  Corps  of  Engineers  (Gill ham 


Dam 


General  discussion  of  act  and 
Case)  325  F  Supp  749  (1971). 

DIRECT  IMPACT  OR  EFFECT  ON  BLM:  Whenever  BLM  either  authorizes,  participates  in,  or 
is  involved  in  the  writing  of  an  EIS  on  water  resource  projects,  all  the  mitigation 
and  impact  analyses  requested  by  the  Fish  &  Wildlife  Service  as  a  result  of  the  re- 
quired consultation  should  be  included  in  both  the  EIS  and  a  Mitigation  Pan.  In 
considering  wildlife  in  the  EIS  and  development  plan,  BLM  (and  other  involved 
agencies)  must  insure  that  wildlife  get  equal  consideration  along  with  other  values 
or  interests. 

IMPORTANT  RELATIONSHIPS  WITH  OTHER  LEGISLATION:  As  seen  in  the  cases,  the  courts 
VTew  this  act  as  being  closely  tied  to  and  compatible  with  the  substance  and  pro- 
cedure of  NEPA,  and,  therefore,  all  NEPA  analyses  related  to  wildlife  should  keep 
the  goals  of  this  statute  in  mind. 

The  statute  also  requires  an  analysis  of  effects  of  water  pollution  on  wildlife  and 
the  development  of  water  quality  standards  for  "the  maintenance  of  wildlife. 
This  data  should  be  coordinated  with  the  standards  and  208  planning  of  the  FWPCA. 

(b) 


"•16  USC  661 

416  USC  663 

216  USC  662  (a) 

516  USC  665 

3l6  USC  662  (f) 
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endangered  species  act 

CITATIONS:  Public  Law  93-205,  87  Stat  889,  16  USC  1531,  1973  U.S.  Code  Cong.  Ad  | 

News  2989. 

MANAGING  AGENCY(IES):  The  Fish  and  Wildlife  Service  is  the  overall  managing  agency  of 

this  act.  When  there  are  any  actions  or  project  proposed  by  other  federal  agencies,  fia 

these  agencies  become  directly  involved.  In  certain  instances,  the  Fish  and  Wildlife 

Service,  through  the  Secretary  of  Interior,  can  enter  into  cooperative  agreements  with  ■ 

states  for  the  management  of  programs  to  protect  endangered  and  threatened  species.  (J 

RULES  AND  REGULATIONS:  50  CFR  17.1,  Executive  Order  11911  "Preservation  of  Endangered 

Species."  || 

OVERALL  PURPOSE  OR  GOALS:  This  act  has  two  main  areas  of  concern..  One  is  to  minimize 
the  loss  of  certain  international  species  which  are  considered  threatened  or  en- 
dangered. The  strategy  here  is  to  prohibit  the  importation  of  any  such  live  animals 
or  parts  of  them  into  the  U.S.  The  second  concern  is  with  domestic  plant  and  animal 
species  which  are  considered  endangered  or  threatened.  The  overall  goal  is  to  ensure  m 

the  protection  and  conservation  of  these  species  primarily  by  protecting  the  eco-  || 

systems  or  habitat  necessary  from  preservation  of  these  species. 

When  any  federal  action  may  result  in  the  "...destruction  or  modification  of  habitat  ■ 

of  such  species,"  the  responsible  federal  agency  must,  ■ 

"..„take  such  action  necessary  to  insure  that  actions  authorized,  funded  ■ 

or  carried  out  by  them  do  not  jeopardize  the  continued  existence  of  such  | 
endangered  species  and  threatened  species  or  result  in  the  destruction  or 

modification  of  habitatc. .determined  by  the  Secretary  (of  Interior).. .to  q 

be  critical .  '      ■  S  j 

I 
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LEGAL  INTERPRETATIONS:  For  a  general  discussion  of  the  overall  statute  in  a  court's 
view  see  Sierra  Club  "v  froehlke,  534  F2dl289  (1975).  Recently  two  very  important 
cases  have  held  the  Section  7  (16  USC  1536)  requirement  for  protection  of  habitat  are 
unbending  and  absolute.  Below  is  language  quoting  from  these  cases: 

"Section  7  imposes  on  federal  agencies  to  insure  that  their  actions  will  not 
either  (i)  jeopardize  the  existence  of  an  endangered  species  or  (ii)  destroy 
or  modify  critical  habitat  of  an  endangered  species*" 

NATIONAL  WILDLIFE  FEDERATION  v  COLEMAN  529  F2d359  (1976).   In  the  next  case,  which 
held  similar  to  Coleman,  the  issue  as  to  whether  excessive  economic  losses  can 
exempt  compliance  with  Section  7  was  resolved  thusly, 

"Whether  a  dam  is  50%  or  90%  completed  is  irrelevant  in  calculating  the 
social  and  scientific  costs  attributable  to  the  disappearance  of  a  unique 
species„" 

HILL  v  TENNESSEE  VALLEY  AUTHORITY  549  F2dl06A  (1977) 


DIRECT  I  MP AC1 


OR  EFFECT  ON  BLM:  As  seen  in  the  legal  opinions,  all  and  any  activity 
of  BLM  which  may  result  in  any  type  of  modification  or  impact  on  "critical  habitat" 
must  do  three  required  procedures.  First,  the  official  listing  of  species  must  be 
reviewed  to  insure  the  species  is  included.  Second,  the  Fish  and  Wildlife  Service 
must  be  consulted*  Finally,  the  BLM  must  do  an  indepth  analysis  to  insure  that  the 
action  will  not  "jeopardize  the  continued  existence"  of  the  species  or  destruction 
or  modification  of  such  habitat.  This  includes  both  internal  BLM  activities  and  any 
right-of-way  grant  and,  of  course  an  EIS  or  other  activity. 
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protection   intent. 

g.-ss's  kens  gaasi'srrss  s  ^ff^ssretf- 

review  of  water  resource  projects. 

1-16  use  1536  (This  is  Section  7  of  the  original  act) 

wild  and  free  roaming  horses  and  burros  act 

CITATIONS:  Public  Law  92-195,  85  Stat  649,  16  USC  1331,  1971  US  Code  Cong  and  Ad 

News  2149. 

these  animals  J 

Bill  ES  AND  REGULATIONS:     43  CFR  4710.0-1    to  4714.1 

»T«s7mLS:     The  .1.  of  the  act  -*o  give  statutory ;  Protection  t.  wild 

horses  and  burros^nTto  declare  them  to  be  considere  ;_•«  ^  secre. 

SSS'.X'ShSiS  So^U  SUs  an^rego^tions  to  protect  them  from... "capture, 
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tured  and 

onto  private  lands, 


harassment,  or  death."-3  The  environmental  guidance  or  criteria  for  this 
to  achieve  and  maintain  a  thriving  natural  ecological  balance  on 
As  a  part  of. the  management  program^  the  animals  can  be  cap- 
when  the  animals  stray 
the  BLM  shall  arrange  to  have  them  removed.7 


branding, 
management 

the    public     landS. '"+        Mb     d     par  L    Ul      UK    iiiauayciiieiio     yiuyruiu. 

sold  to  private  parties'3  or  actually  destroyed13 


LEGAL  INTERPRETATIONS:  There  has  been  very  little  litigation  specific  to  this  law 
as  yet;  however,  the  cases  have  been  very  important  ones„  The  most  significant  in- 
a  management  conflict  between  New  Mexico  and  the  BLM  about  how  to  control 
This  case,  Kleppe  v  New  Mexico  96  S  ct  2285  (1976),  went  to  the 

and  overrule  any  state 


volved 

these  animal Sc 


Supreme  Court  which  said  that  the  federal  laws  are  supreme 
laws  conflicting  with  the  management  of  public  landsc 

Another  case  questioned  whether  BLM  abused  its  descretion  in  authorizing  a  roundup 
and,  secondly,  whether  an  EIS  is  required  for  such  a  roundup.  The  court  answered 
negatively  to  each  of  these  assertions  in  American  Horse  Protection  Association 
Frizzell,  403  F  Supp  1206  (1975) . 


they  must  become  a  part 
ofNboth±the"wil'dlife^aspect  and  the  ecological  profile  of  the  URA-MFP  system.  Any 


DIRECT  IMPACT  OR  EFFECT  ON  BLM:  Wherever  such  animals  exist; 


roundup  should  have  an  EAR  written  and  in  certain  major  actions,  an  EIS  may  be  re- 
quired. 

IMPORTANT  RELATIONSHIPS  TO  OTHER  LEGISLATION:  As  stated  above,  protection  of  these 
animals  is  to  be  a  part  of  the  overall  wildlife  management  and  protection  programs 
under  FLPMA. 


1 


16 


1336 
1331 
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216  USC 
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416  USC  1333(a) 


b16  USC  1333(b) 
616  USC  1333(c) 
716  USC  1334 
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bald  and  golden  eagle  act 

CITATIONS:  Public  Law  92-535,  86  Stat  106A,  16  USC  668,  1959  US  Code  Cong  and  Ad 
News  1675,  1972  US  Code  Cong„  and  Ad  News  4285. 

MANAGING  AGENCY(IES):  The  Department  of  Interior  is  the  general  managing  agency 
while  any  federal  agency  can  bring  an  action  against  any  violator  of  this  lawc 

RULES  AND  REGULATIONS:  50  CFR  10.1,  11.1,  Executive  Order  1164  (1972) 

OVERALL  PURPOSE  OR  GOALS:  This  law  statutorily  declares  both  Bald  and  Golden  Eagles 

are  protected  species  and  no  person  is  allowed  to  "..otake,  possess,  sell,  purchase, 

barter,  offer  to  sell,  purchase  or  barter,  transport,  export  or  import,  at  any  time 

or  in  any  manner,. „any  part,  nest  or  egg"  of  these  eaglesJ  §§ 

LEGAL  INTERPRETATION:  The  only  significant  case  referencing  this  law  is  United  States 
v  Hetzel ,  385  F  Supp  1311. 

DIRECT  IMPACT  OR  EFFECT  ON  BLM:  The  most  significant,  beyond  general  enforcement 

authority,  is  the  requirement  that  any  lease,  license,  permit  or  other  agreement  ■ 

authorizing  grazing  on  federal  lands  held  by  a  convicted  violator  of  this  statute  f§ 

must  be  immediately  cancelled,,2 
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Historical,  Cultural  and  Natural  Values  Preservation 

HISTORICAL,  CULTURAL  AND  NATURAL  VALUES  PRESERVATION:  This  category  of  laws  is 
similar  to  the  wildlife  category  in  that  they  are  concerned  with  only  one  specific 
resource,  rather  than  being  comprehensive  in  scope.  This  category  is  also  somewhat 
unique  in  that  the  local  or  state  significant  sites  are  given  generally  the  same 
protection  as  the  nationally  significant  sites.   In  many  instances,  it  is  the  state 
that  takes  the  lead  in  identifying  and  nominating  sites  or  areas  for  protection. 

national  historic  preservation  act 

CITATIONS-  Public  Law  86-523,  74  Stat.  220,  16  USC  470,  1966  U.S.  Code  Cong  and  Ad 
News  3855;  amended:  Public  Law  93-291,  88  Stat  174,  16  USC  469,  1974  U.S.  Code  Cong 
and  ad  News 

MANAGING  AGENCY(IES):  The  Department  of  the  Interior,  through  the  Advisory  Council 
on  Historic  Preservation,  has  primary  responsibility  for  administration  of  the  law; 
however,  the  state  site  review  authorities  have  a  significant  responsibility  for 
initiating  nominations  of  sites  by  doing  surveys. 


RULES  AND  REGULATIONS: 


Executive  Order  11593  "Protection  and  Enhancement  of  the 
39  Federal  Register  3366  (1974)  "Procedures  for  Compliance 


Cultural  Environment. 

with  Section  106  of  the  National  Historic  Preservation  Act  of  19661  Federal  Regis- 

ter  5388-90  (1973).  36  CFR  800. 


OVERALL  PURPOSE  OR  GOALS: 
our  historical  heritage, 


First,  there  is  the  declaration  of  national  policy  that 


"...should  be  preserved  as  a  living  part  of  our  community  life  and  develop- 
ment in  order  to  give  a  sense  of  orientation  to  the  American  people." 
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"h6  USC  470(a) 
216  USC  470(1) 
316  USC  470(f) 


Q 
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Section  470  applies  only  to  federal  agency  actions  and  not  private  actions.  Ely_  v 
Velde  451  F2dl 1 30  (1971). 

Compliance  with  NEPA  does  not  necessarily  mean  compliance  with  E011593.  Warm  Springs 
Dam  Task  Force  v  Gribble  417  US  1301. 

An  EIS  must  describe  impact  on  cultural  environment  of  national ,  state  or  local  sig-  u 

nificance.  Stop  H-3A  Association  v  Brinegar  389  F  Supp  102,  revised  on  other  grounds 

533  F  2d  434  (1974).  I 

Proposed  federal  actions  affecting  National  Register  property  must  go  through  the 

special  environmental  clearance  through  the  Council  on  Historic  Preservation  separate  g. 

from  or  in  addition  to  the  NEPA  process .  Save  the  Courthouse  Committee  v  Lynn  408  F  g 

Supp  1323  (1975) . 

DIRECT  IMPACT  ON  BLM  AND  RELATIONSHIP  WITH  OTHER  LEGISLATION:  FLPMA's  inclusion  of 
historical  values  as  a  basic  value  in  the  management  of  public  lands  coupled  with  NEPA 

makes  the  preservation  procedures  an  integral  part  of  the  BLM  system  of  planning  and 
environmental  assessment,, 

The  Council's  Guidelines  (36  CFR  800)  detail  how  all  federal  agencies  must  survey 
areas  of  proposed  action  and  should  be  closely  followed  by  BLM„  In  any  right-of-way 
proposal,  a  similar  site  survey  is  required.  All  EIS's  and  most  EARs  should  have  an 
archeological  and  historical  survey  before  any  decision  is  wade. 


;''... 
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In  order  to  have  an  adequate  amount  of  remaining 
nificance,  the  statute  sets  out  a  strategy  of  des 
and  then  requiring  federal  agencies  (and  state  if 
actions  which  would  destroy  the  historic  values  o 
agency  impacts,  there  is  the  National  Advisory  Co 
This  Council  administers  the  Section  106  review  o 
federal  agency  responsible  for  the  proposed  actio 
effect  of  the  undertaking  on  any  district,  site, 
is  included  in  the  National  Register. 


u6 


sites  or  areas  of  historical  sig- 
ignating  such  significant  sites 
federally  assisted)  to  avoid  any 
f  these  sites.  To  regulate  federal 
uncil  on  Historic  Preservation. 
f  federal  projects  wherein  every 
n  must  "...take  into  account  the 
building,  structure  or  object  that 


LEGAL  INTERPRETATIONS:  The  focus  of  legal  concern  has  been  470  where  the  following 
decisions  have  interpreted  this  section  as  follows: 

The  Advisory  Council  on  Historic  Preservation's  regulations  (36  CFR  800)  bind  all 
federal  agencies  if  they  have  no  followup  regulations.  Save  the  Courthouse  Commit- 
tee v  Lynn  408  F  Supp  1323  (1975)„ 

NEPA  did  not  necessarily  intend  to  broaden  the  scope  of  Section  470  but  the  two  laws 
are  very  compatible  in  intent.  St.  Joseph  Historical  Society  v  Land  Clearance  for 
Redevelopment  Authority  for  St.  Joseph  366  F  Supp  60b  (T97 3) . 


antiquities  act 

CITATIONS:  34  Stat  225,  16  USC  431 

MANAGING  AGENCY(IES):  The  National  Park  Service,  through  the  Secretary  of  Interior, 
has  generally  administrative  authority;  however  all  federal  agencies  have  authority 
to  enforce  the  act  against  violationSo 
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RULES  AND  REGULATIONS:   43  CFR  3.1  -  3.17  _ 

OVERALL  PURPOSE  OR  GOALS:  This  act  does  two  basic  things^  First,  it  authorizes  the  ■ 

President  to  designate  national  monuments,  "historic  landmarks,  historic  and  pre- 
historic structures,  and  other  objects  of  historic  or  scientific  interest"  situated  |j 
on  federal  lands.'   It  also  extends  protection  to  certain  cultural  resources  on                    \J 
federal  lands  by  requiring  a  permit  for  any  removal  of  such  resources/ 

DIRECT  IMPACT  ON  BLM  AND  RELATIONSHIP  TO  OTHER  LEGISLATION:   Primarily,  the  newer  I 

National  Historic  Preservation  Act  of  1966  is  the  dominant  statute  in  historic  pre- 
servation and  the  use  of  the  Antiquities  Act  is  rather  specialized  to  area  with 
potential  for  national  monument  designation.  The  other  area  of  applicability  is  the 

permit  process  for  ruin  excavation;  however,  a  recent  decision  may  place  a  cloud  on  U 

this  authority  (see  below).  A  recent  case  held  the  statute  to  be  unusable  for  en- 
forcing against  violators  of  the  statute  because  the  terms  "ruin,"  "monument,"  and  m 
"object  of  antiquity"  are  too  vague  to  enforce.  United  States  v  Diaz.  499F  2d  113  | 
(1974). 


1 1 6  USC  431  to  433 
216  USC  433 


national  trails  act 

CITATIONS:  Public  Law  90-543,  825  Stat  919,  16  USC  1241,  1968  U.S.  Code  Cong,  and 
Ad  News  3855„ 

MANAGING  AGENCY ( I ES):  Both  the  Department  of  Interior  and  Agriculture  have  general 
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administrative  authority  over  these  trails,  depending  on  what  lands  they  go  through,, 
In  addition,  most  large  trails  have  Advisory  Council s„ 

RULES  AND  REGULATIONS:  Exchanges  of  land  for  trails  43  CFR  2270.3,  land  use  36  CFR 
251.1,  public  lands  36  CFR  2.1. 

OVERALL  PURPOSES  OR  GOALS:  The  primary  goal  is  to  establish  a  national  system  of 
recreational  type  trails  along  routes  having  national  significance,1 

".„oSO  located  as  to  provide  for  maximum  outdoor  recreation  potential  and 
for  the  conservation  and  enjoyment  of  the  nationally  significant  scenic, 
historic,  natural  or  cultural  qualities  of  the  areas  through  which  such 
trails  may  pass."^ 

In  addition  to  the  designated  trails,  the  act  named  14  others  for  study03 

DIRECT  IMPACT  ON  BLM  AND  RELATIONSHIP  TO  OTHER  LEGISLATION:  Whenever  a  trail  is  pro- 
posed to  be  designated,  it  must  secure  a  right-of-way  wherein, 

"That  in  selecting  the  rights-of-way,  full  consideration  shall  be  given 
to  minimizing  the  adverse  effects  upon  the  adjacent  landowner  or  use  and 
his  operation  J1'* 

Further,  the  management  of  the  trails  system 

"oooShall  be  designed  to  harmonize  with  and  complement  any  established 
multiple-use  plans  for  that  specific  area  in  order  to  insure  continued 
maximum  benefits  from  the  land.,"5 

As  seen,  the  trails  system  is  seen  as  a  part  of  and  equal  to  other  uses  within  the 
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multiple-use  planning  of  BLM  and  MFPs  should  make  consideration  of  the  trail  poten- 
tials  in  their  evaluations  where  applicable. 

Motorized  vehicles  are  specifically  prohibited  in  the  act  unless  they  are  found 

"...necessary  to  meet  emergencies  or  to  enable  adjacent  landowners  or  §§ 

land  users  to  have  reasonable  access  to  their  lands  or  timber  rights„" 

Exchange  of  private  land  for  public  lands  within  the  state  are  authorized-'' 

LEGAL  INTERPRETATIONS:  The  only  case  specific  to  this  act  stated  that  there  is  no 
prohibition  against  any  federal  actions  in  areas  under  study  for  designation  as  a 
national  trail.  Petterson  v  Froehlke  354  F  Supp  45,  remanded  494  F  2d  124„  U 

Examples  are  the  already  designated  Appalachian  Trail  and  the  Pacific 
Crest  Trail . 
216  USC  1242  (b)  _ 

316  USC  1244  (c) 

416  USC  1246  (a)  ■ 

5Ibid 

616  USC  1246  (c) 
716  USC  1246  (f) 
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wilderness  act 


CITATIONS:  Public  Law  88-577,  78  Stat  890,  16  USC  H  31,  1964  US  Code  Cong  and  Ad 
News  4776. 

MANAGING  AGENCY(IES) :  The  land  agency  within  which  the  wilderness  lies  has  general 
administrative  authority  over  the  management  of  the  land  under  this  law.  The  U»S. 
Forest  Service  has  the  majority  of  present  wilderness  areas  while  the  Fish  and  Wild- 
life Service  and  National  Park  Service  have  increased  their  designated  areas  in 
recent  years.  As  of  1977,  the  BLM  has  not  designated  any  areas  but  has  vast  roadless 
areas  subject  to  wilderness  study,, 

RULES  AND  REGULATIONS:  50  CFR  35.1  et  seq  for  general  regulatory  provisions  on  U.S. 
Forest  Service  Lands. 

OVERALL  PURPOSE  OR  GOALS:  The  basic  intent  is  to  set  aside  a  number  of  areas  within 
the  federal  land  system  for  protection  as  wilderness  areas, 

"...for  the  use  and  enjoyment  of  the  American  people  in  such  a  manner  as  will 
leave  them  unimpaired  for  future  use  and  enjoyment  as  wilderness."^ 


Congress  specified  a  study  period  wherein  all  "roadless  areas" 
(generally)  are  to  be  analyzed  as  to  their  suitability  for 
wilderness  designation. ^  "Wilderness"  is  defined  by  statute  in  depth  and  should  be 
carefully  studied^  as  this  definition  applies  to  BLM  wilderness  studies. 


To  create  these  areas 
of  5,000  acres  or  mor 


Once  identified  by  the  agency  as  suitable  for  wilderness,  these  findings  go  to  the 
President  for  his  review.  The  President  then  makes  his  recommendations  to  Congress, 
wherein  Congress  can  designate  such  areas  as  wilderness.4 

Contrary  to  popular  belief,  many  uses  can  be  made  of  wilderness  areas,  including 
motorized  vehicles,  aircraft,  and  structures  (necessary  for  the  public  health  and 


1 


53 


m 

I 
I 

safety)  5  For  example,  basic  sanitary  facilities  may  be  installed  and  maintained  in  | 

wilderness  areas.  In  addition,  prospecting  can  occur  along  with  mineral  leasing  ■ 

subject,  however,  to  such  reasonable  regulations  governing  ingress  and  g 

egress..."  (until  1984). 6  0 

By  presidential  order,  water  development  projects,  reservoirs,  power  projects,  trans- 

mission  lines,  road  construction  can  all  occur.7  Grazing  which  was  going  on  pr^or 

to  1964  ".-.shall  be  permitted  to  continue  subject  to.. .reasonable  regulations  ■ 

(emphasis  added).  Commercial  services  also  are  allowed. 

DIRECT  IMPACT  ON  BLM  AND  RELATIONSHIP  TO  FLPMA:  FLPMA  now  requires  BLM  to  do  a 

-Tll^efs-^nta^T^^      all  "roadless  areas"  of  5,000  acres  or  more  ™  T  is 

criteria  for  wilderness  suitability  are  those  specified  in  the  Wilderness  Act.  The 

definition  of  wilderness  as,  areas  which,  "in  contrast  with  those  areas  where  man 

and  his  own  works  dominate  the  landscape,  is  hereby  recognized  as  an  area  where  the 

earth  and  its  community  of  life  are  untrammeled  by  man,  where  man  himself  is  a  visi- 

tor  who  does  not  remain.  An  area  of  wilderness  is  further  defined  to  mean  in  this 

chapter  an  area  of  undeveloped  Federal  land  retaining  its  primeval  character  and 

influence,  without  permanent  improvements  or  human  habitation,  which  is  protected 

and  managed  so  as  to  preserve  its  natural  conditions  and  which  (1)  generally  appears  . 

to  have  been  affected  primarily  by  the  forces  of  nature,  with  the  imprint  of  man  s  | 

work  substantially  unnoticeable;  (2)  has  outstanding  opportunities  for  solitude  or  a 

primitive  and  unconfined  type  of  recreation;  (3)  has  at  least  five  thousand  acres  of 

land  or  is  of  sufficient  size  as  to  make  practicable  its  preservation  and  use  in  an 

impaired  condition;  and  (4)  may  also  contain  ecological,  geological,  or  other 

atures  of  scientific,  educational,  scenic,  or  historical  value. 


un 
feature 


As  seen,  these  criteria  are  fairly  general  and  leave  a  lot  of  discretion  in  the 
hands  of  the  field  evaluation  team. 
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FLPMA  requires  the  initial  analysis  of  and  identification  of  these  areas  to  be  done 
at  the  inventory  stage  of  the  planning  process,  which  is  the  URA  stage  of  the  pres- 
ent Bureau  planning  system."12  This  inventory  section  emphasizes  "giving  priority  to 
areas  of  critical  environmental  concern.  "13 


It  should  be  kept  in  mind  that  the  potential  wilderness  areas  are  only  one  type  of 
areas  of  critical  environmental  concern,  but  are  definitely  of  one  type  as  the  def' 
nition  of  these  areas  concludes  these  "..-where  no  development  is  required, 


'14 


The  BLM  has  until  1980  to  complete  these  suitability  studies  except  for  "formally 
identified. ..natural  or  primitive  areas. "15  These  identified  areas  must  be  studied 
by  1979. 

During  this  study  period,  existing  mining  leases,  claims  and  grazing  may  continue; 
however,  the  BLM  has  the  responsibility  to  insure  that  there  is  no  "...unnecessary 
or  undue  degradation  of  the  lands  and  then  resources  or  to  afford  environmental 
protection. "16 

In  other  words  if  the  BLM  sees  an  activity  as  a  potential  threat  to  any  wilderness 
values,  there  must  be  some  control  of  that  activity. 

Of  the  several  decisions  about  the  Wilderness  Act,  one  case 
basic  landmark  case  which  should  be  read  in  full.  This  case 


LEGAL  INTERPRETATIONS: 

is  considered  to  be  the  . 

is  Parker  v  United  States  448F2d793,  cert  denied  405  US  989  (1971) 


1 


16  USC  1131 


^The  U.S.  Forest  Service  has  completed  its  initial  study  of  roadless  areas 
and  is  now  refining  this  study  under  a  process  called  RARE  II  (Roadless 
Area  Review  and  Evaluation) 

316  USC  1131  (C) 
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416  USC  1132  (b) 

516  USC  1133  (c)(d) 

616  USC  1133  (d)(3) 

716  USC  1133  (d)(4) 

8Ibid 

916  USC  1133  (d)(6) 
10FLPMA  dropped  the  requirement  in  the  original  Wilderness  Act  to  also  study  areas 

of  less  than  5,000  acres  which  may  be  suitable  for  wilderness  designation.  | 

^16  USC  1131  (c) 

12FLPMA,  Section  603  (a)  ■ 

13FLPMA  Section  201  (a)  | 

14FLPMA,  Section  103  (a) 

15FLPMA,  Section  603  (a)  _ 

16FLPMA,  Section  603  (c)  ■ 

wild  &  scenic  rivers  act  I 

CITATIONS:  Public  Law  90-542,  82  Stat  906,  16  USC  1271,  1968  Code  Cong  and  Ado  — 

News  3801  | 

MANAGING  AGENCY(IES):  The  Bureau  of  Outdoor  Recreation  is  in  charge  of  the  studies 

and  analysis  of  potential  rivers;  however  the  land  agency  on  which  the  river  lies 

has  a  major  coordination  role.  The  states  also  can  designate  rivers  in  their  state  if 

for  inclusion  in  the  system. 

RULES  AND  REGULATIONS:  Land  exchanges  43  CFR  2273.0-3,  land  use  provisions  36  CFR  | 

251. 1„  Fish  and  Wildlife  Service  administration  50  CFR  25.1,  27.1,  32.1,  29.1, 
26.1,  28.1,  31.1,  33.1;  Forest  Service  Administration  36  CFR  211  J,  231.1,  292.1, 
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293  1,  200.1,  261.1,  291.1,  224.1,  221.1 ,  241.1.  National  Park  Service  Administra- 
tion 36  CFR  1.1,  3.0,  5.1,  10.1,  6.1,  8.1,  25.1,  4.1,  2.1,  7.1,  20.1,  21.1. 

OVERALL  PURPOSE  OR  GOALS:  The  basic  intent  is  to  protect  certain  rivers  from  modi- 
fi cation  by  first  identifying  potential  river  systems  and  then  studying  for 
designation  as  either  wild,  scenic  or  recreational  rivers.  The  values  to  be  pro- 
tected which  these  rivers  must  possess  are, 

"...outstandingly  remarkable  scenic,  recreational,  geologic,  fish  and 
wildlife,  historic,  cultural,  or  other  similar  values."1 

If  rivers  which  are  studied  possess  these  values,  they  "...shall  be  protected  for 
the  benefit  and  enjoyment  of  present  and  future  generations  " 

The  designation  can  be  one  of  three  types  as  follows: 

1 )  Wild  rivers  which, 

"...are  free  of  impoundments  and  generally  inaccessible  except  by  trail, 
with  watersheds  or  shorelines  essentially  primitive  and  waters  unpol- 
luted."3 

2)  Scenic  rivers  which, 

,are  free  of  impoundments,  with  shorelines  largely  undeveloped,  but 
?ssible   in  places  by  roads."4 

3)  Recreational  rivers  which, 

"...are  readily  accessible  by  road  or  railroad,  that  may  have  some 
development  along  their  shorelines,  and  that  may  have  undergone 
some  impoundment  or  diversion  in  the  past." 


n 
acce: 
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nTRFfT  EFFECT  OR  IMPACT  ON  BLM:  Because  many  rivers  having  these  qualities  go 
^»Tr^^  of  these  areas  near  the  rivers  must  take  into 

account  this  potential  for  designation.  Once  designated,  the  management  of  sur- 
rounding areas  must  be  compatible  with  the  goals  and  objectives  of  this  statute, 


1 1 6  USC 

2Ibid 
3l6  USC 
416  USC 
516  USC 
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(b)(2) 
(b)(3) 
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Coastal  Management 


COASTAL  ZONE  MANAGEMENT:  These  statutes  are  area  specific  and  are  concerned 
with  the  special  conditions  and  environment  of  the  nation's  oceans  and  shorelines, 


coastal  zone  management  act 

CITATIONS:  Public  Law  89-454,  86  Stat  1280,  16  USC  1451 

MANAGING  AGENCY(IES):  The  states  are  the  primary  managers  of  this  program  and 
federal  land  agencies  owning  lands  in  the  management  areas  are  in  a  coordination 
role. 

RULES  AND  REGULATIONS: 


OVERALL  PURPOSE  OR  GOALS:  The  focus  is  on  encouraging  states  to  establish  so  called 
"management  programs"^  at  a  regional  level  and  to  create  truly  comprehensive  land 
use  planning  for  the  coastal  areas. 

If  there  are  disagreements  between  state  and  federal  agencies,  the  resolution  is 
placed  in  the  hands  of  the  Executive  Office  of  the  President. 

DIRECT  EFFECT  OR  IMPACT  ON  BLM:  Once  a  coastal  "management  program"  is  implemented, 
all  agencies'  activities  which  affect  the  areas  must  comply  with  the  program's  guid- 
ance unless  some  overriding  extraordinary  national  interest  is  involved. 

!l6  USC  1453  (g) 
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RELATIONSHIP  TO  OTHER  LEGISLATION:  The  Estuary  Protection  Act2  is  closely  related 

to  the  management  of  coastal  zones  in  the  estuarine  areas  which  authorizes  federal  R 

state  management  agreements. 

FURTHER  READING:  Because  this  is  a  very  complex  area  and  restricted  to  a  special  | 

area,  it  is  recommended  that  those  who  work  in  these  areas  read  the  chapter, 
"Coastal  Development"  in  Federal  Environmental  Law  (see  bibliography). 

2Public  Law  90454,  82  Stat  625,  16  USC  1221  ■ 

outer  continental  shelf  lands  act 

CITATIONS:  Public  Law  83,212,  675  Stat  462,  43  USC  1331,  1953  US  Code  and  Ad  News  | 

2177. 

MANAGING  AGENCY(IES):  The  Department  of  the  Interior  has  jurisdiction  over  these  H 

lands  and  their  leasing.  u 

RULES  AND  REGULATIONS: 

OVERALL  PURPOSE  OR  GOALS:  This  law  is  primarily  an  extension  of  the  Submerged  Lands 

Act  (discussed  below).  It  places  all  submerged  lands  of  the  Outer  Continental  Shelf 

under  direct  jurisdiction  of  U.S.  laws,  and  its  Constitutional  powers,  including  ■ 

artificial  islands  and  fixed  structures  use  for  mineral  exploitation.  The  coastal 

state's  tax  laws  shall  not  apply  to  leasing  of  minerals  by  the  Secretary  of  Interior. 

This  leasing  must  be  done  in  a  manner  which  includes  rules  and  regulations  which  are,  | 
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"necessary  and  proper  in  order  to  provide  for  the  prevention  of  waste  and 
conservation  of  the  natural  resources"1 

RELATIONSHIP  TO  OTHER  LEGISLATION:  All  leasing  is  covered  by  the  requirements  of 
NEPX  In  addition,  the  wetlands  protection  sections  of  the  Federal  Water  Pollution 
Control  Act  are  applicable  to  activities  which  directly  affect  these  shoreline  areas. 

U3  USC  1134  (a)  (1) 

submerged  lands  act 

CITATIONS:  Public  Law  83-31,  67  Stat  29,  43  USC  1301.  1953  US  Code  Cong,  and  Ad 
News  1385. 

MANAGING  AGENCY ( I ES):  The  Department  of  Interior  has  general  leasing  and  enforcement 
for  lands  covered  by  this  statute,, 

RULES  AND  REGULATIONS: 

OVERALL  PURPOSE  OR  GOALS:  This  law  gives  the  leasing  and  administrative  jurisdiction 
of  lands  defined  as  "beneath  navigable  waters"  to  the  states  and  relinquishing  con- 
trol which  the  United  States  may  have  had  to  these  areas.  The  lands  seaward  of  these 
lands  are  under  the  jurisdiction  of  the  United  States  under  the  OCS  Lands  Act. 

"Land  beneath  navigable  waters"  is  defined  to  include  all  such  areas  seaward  to  a 
line  three  geographical  miles  (three  marine  leagues  in  the  cases  of  Texas  and  the 
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Gulf  Coast  of  Florida)  from  the  coast  line  of  each  State,  and  all  lands  covered  by 
nontidal  waters  that  are  navigable  and  all  filled  in,  made  as  reclaimed  lands  which 
formally  were  lands  beneath  navigable  waters,," 

The  term  "lands  beneath  navigable  waters"  does  not  include  the  beds  of  streams  in 
lands  now  so  heretofore  constituting  a  part  of  the  public  lands  ff  they  were  not 
meandered  in  connection  with  the  public  seaway  and  if  the  title  to  the  beds  of  such 
streams  were  lawfully  patented,  or  conveyed  by  the  United  States  or  any  State  to  any 
person. 
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FEDERAL- STATE  COORDINATION 

Ac  OVERALL  GUIDANCE  FROM  FLPMA:  Throughout  the  history  of  BLM,  the  idea  of  working 
with  the  states  and  local  government  has  been  commonplace.  Historically,  especially 
at  the  field  level,  the  employees  have  had  close  working  relationships  with  the 
"locals."  The  use  of  advisory  boards  is  a  more  formal  arrangement  wherein  local  in- 
put was  assembled  for  BLM  management  decisions. 

The  new  environmental  era  of  the  1970' s  has  brought  about  a  new  awareness  of  the  com- 
plexity of  intergovernmental  relationships  when  the  use  of  our  fragile  natural 
resources  are  involved.  Demands  for  these  resources  come  from  all  levels  and  are  all 
very   legitimate  demands.  In  addition,  state  and  local  governments  are  becoming  in- 
creasingly aware  of  how  their  interests  in  the  environment  are  directly  affected  by 
the  activities  of  BLM.  All  this  new  awareness  has  brought  about  a  much  more  signifi- 
cant focus  on  federal -state-local  government  coordination.  This  focus  is  greatly 
reinforced  by  both  an  ever-increasing  pressure  by  the  states  to  become  more  involved 
in  federal  decision-making  and  a  willingness  of  Congress  to  accommodate  these  pres- 
sures by  writing  new  legislation  mandating  more  and  better  coordination. 

In  FLPMA,  the  most  important  new  mandate  for  such  coordination  is  in  the  land-use 
planning  title,  section  202(C)(9).  This  section  is  essentially  a  specific  command  to 
not  just  passively  coordinate  BLM  activities,  but  to  actually  seek  out  and  then  rely 
on  state  and  local  "planning  programs"  in  all  of  BLM's  own  planning  activities.  This 
is  a  significant  new  requirement  and  differs  noticeably  from  the  old  traditional  view 
of  federal/state  relationships.  In  the  past,  the  federal  agencies  had  a  fairly  free 
hand  to  develop  their  own  independent  plannign  programs.  Now,  there  must  be  direct 
integration  of  the  state  and  local  planning  into  BLM's  own  planning  to  the  maximum 
extent  possible  under  the  law.  The  section  requires  that, 

"(T)o  the  extent  consistent  with  the  laws  governing  the  administration  of 
the  public  lands,  (BLM  shall)  coordinate  the  land  use  inventory,  planning 
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and  management  activities  of  or  for  such  lands  with  the  land  use  planning 
and  management  programs... of  the  states  and  local  governments  within  which 
the  lands  are  located... 

Another  significant  new  aspect  of  this  section's  mandate  is  an  explicit  and  pointed 
Congressional  authorization  for  any  local  official... 

"(T)o  furnish  advice  to  the  (BLM)  with  respect  to  the  development  and 
revision  of  land  use  plans,  land  use  guidelines,  land  use  rules,  and 
land  use  regulations..." 

It  can  be  safely  forecast  that  most  states  and  many  local  governments  will  actively 
use  this  clause  to  promote  their  interests  on  BLM  lands. 

The  most  important  clause  of  this  section  makes  clear  that  BLM  must  develop  all  its 
plans  in  a  manner  which  is  compatible  with  local  plans  and  policies.  As  stated  in 
the  law, 

"Land  use  plans« . .shall  be  consistent  with  state  and  local  plans  to  the 
maximum  extent  (the  Secretary)  finds  consistent  with  Federal  law  and  the 
purposes  of  this  Act." 

Reading  this  clause  in  the  most  favorable  state's  position,  the  intent  seems  to  im- 
pose on  BLM  a  requirement  to  actually  comply  with  such  applicable  state  and  local 
plans  unless  there  are  clear  federal  statutory  or  constitutional  language  forbid- 
ding such  compliance.  While  this  view  may  appear  somewhat  extreme  to  some  readers 
and  courts,  the  term  "to  the  maximum  extent  possible"  carries  with  it  significant 
weight  favoring  the  state's  view. 
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In  sum,  it  now  appears  that  BLM  must  actively  seek  out  existing  state  and  local 
governmental  plans,  policies  and  programs,  as  well  as  views  and  comments  and  then 
thoroughly  analyze  whether  the  BLM  plans  are  consistent  with  these  local  planning 
programs.   If  they  are  not,  the  BLM  must  either  change  the  plan,  work  out  a  com- 
promise, or  find  some  federal  statute  clearly  supporting  a  deviation  from  the 
local  plan.  This  does  not  mean  BLM  must  now  totally  submit  to  the  dictates  of  the 
local  planning,  but  only  that  BLM  must  now  ensure  some  consistency  between  the  three 
levels  of  planning  from  the  start.  In  regard  to  environmental  protection,  many 
states  and  local  governments  are  actively  developing  planning  which  includes  serious 
consideration  of  environmental  values  and  impacts*  Specifically,  section  202(C)(9) 
requires  direct  consideration  of  statewide  comprehensive  outdoor  recreation  plans 
(SCORP's)  which  do  indeed  give  comprehensive  consideration  to  environmental  values„ 
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"Each  right-of-way  shall  contain  -  terms  and  conditions  which  will . .  ..require 
compliance  with  state  standards  for  public  health  and  safety,  environmental 
protection,  and  siting,  construction,  operation  and  maintenance  of  or  for 
rights-of-way  for  similar  purposes  if  those  standards  are  more  stringent 
than  applicable  federal  standards, .„" 
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B   COORDINATION  IN  THE  RIGHTS-OF-WAY  PROCESS:  Another  very  important  new  mandate  g 

for  federal -state-local  coordination  is  that  when  any_  right-of-way  is  granted,  there  | 

must  be  insurance  of  compliance  with  any  stricter  state  or  local  standards  which  re- 
late to  the  right-of-way.  This  requirement  is  contained  in  section  505(a)  which 
states, 


n 

I 


Because  of  this'tlause,  BLM  must  now  review  all  state  and  local  standards  which  exist 
in  the  affected  area  of  the  right-of-way  and  ensure  that  the  grant  does  not  violate 
any  of  these  standards.  Although  it  is  not  clear  yet  how  the  regulations  will  re- 
late this  compliance  with  the  prior  discussed  land  use  planning  compliance,  it  seems  | 
logical  to  conclude  that  very  careful  coordination  must  occur  between  the  land  use 

planning  and  the  granting  of  rights-of-way.  The  most  ambigious  yet  potentially  most  - 

significant  term  is  "siting".  What  this  exactly  means  regarding  BLM  s  planning  and  | 

rights-of-way  programs  is  not  clear,  but  should  be  closely  monitored  by  all  employees 
involved  in  these  areas.  « 

!  J 


I 
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C.  COORDINATION  IN  THE  EIS/EAR  PROCESS:  Early  in  the  NEPA  litigation,  questions 
arose  directly  and  indirectly  about  how  much  consideration  must  be  given  to  state 
and  local  plans  in  the  EIS  process,,  In  reaction  to  these  concerns,  the  Council  on 
Environmental  Quality  included  in  their  guidelines  (now  regulations)  (Section  1500,8 
(a)(2))  a  requirement  that  all  EIS's  contain  a  "discussion"  of  how  the  proposed 
action  relates  to  local  "land  use  plans,  policies,  and  controls  for  the  affected 
area."  Further,  this  section  states  that, 

"This  requires  a  discussion  of  how  the  proposed  action  may  conform  or  con- 
flict with  the  objectives  and  specific  terms  of  approved  or  proposed. .  state 
and  local  land  use  plans,  policies  and  controls." 

This  language  is  very   similar  to  the  statutory  mandates  of  FLPMA  discussed  above  and 
it,  therefore,  seems  logical  to  infer  that  now  both  mandates  exist,  the  relationship 
between  the  EIS  process,  the  rights-of-way  process,  and  the  planning  process  is  very 
close,  at  least  in  the  area  of  federal-state  coordination.  This  close  relationship 
would  appear  to  require  very  careful  coordination  and  integration  of  the  federal- 
state-local  considerations  across  the  board  of  all  three  BLM  processes, 

Another  very  important  clause  in  the  CEQ  Guidelines  addresses  the  issue  of  con- 
si  stency„  CEQ  Guidelines  state, 

"Where  a  conflict  or  inconsistency  exists,  the  (EIS)  should  describe  the 
extent  to  which  the  agency  has  reconciled  its  proposed  action  with  the 
plan,  policy,  or  control,  and  the  reasons  why  the  agency  has  decided  to 
proceed  notwithstanding  the  absence  of  full  reconciliation," 

As  seen,  this  is  also  very  similar  to  the  language  in  section  101(C)(9)  of  FLPMA „ 
It,  therefore,  seems  that  at  least  for  BLM,  the  combination  of  section  202(C)(9) 
of  FLPMA'  and  CEQ  Guidelines  section  1500.8(a)(2)  creates  a  strong  requirement  to 
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emphasis  and  carefully  address  the  federal -state-local  coordination  issue  in  the 
minimum  for  all  activities  requiring  an  EIS  and  most  probably  all  BLM  activities 
are  to  receive  serious  emphasis  on  the  issue. 

A  recent  case  brought  this  question  to  a  focus  wherein  the  Postal  Service  was  pro- 
posing to  build  a  new  post  office  in  violation  of  a  local  zoning  and  planning 
ordinance.  The  court  held,  among  other  things,  that  such  a  rotation  itself  creates 
a  need  for  an  EIS  and,  further,  that  there  is  a  requirement  for  the  federal  agency 
to  clearly  justify  any  such  violation  of  local  and  use  policies.1 


1  "Maryland  National  Capital  Park  &  Planning 
Commission  v,  U.S.  Postal  Service, 
487F2dl029,  (DC  Cir,  1973) 
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D.  CONFLICT  RESOLUTION  PRINCIPLES:  Overall,  there  are  some  very   general  guide- 
lines for  resolving  federal  state  conflicts.  A  word  of  caution  here  must  be  stated, 
Because  this  whole  issue  of  federal-state  powers  and  jurisdiction  is  very   complex 
and  uncertain,  wherever  there  is  such  an  issue  which  does  not  have  clear  regulation 
guidance,  the  BLM  employee  should  seek  council  from  the  Solicitor's  Office  before 
proceeding.  With  this  caution  in  mind,  there  are  some  principles  which  will  give 
some  indication  of  direction.  Basically,  the  U.S.  Constitution  has  the  "supreme 
law  of  the  land"  and  whenever  any  other  laws  are  in  conflict  with  it,  they  will 
give  wayc  Another  principle  is  that  when  there  are  both  federal  and  state  laws  on 
the  same  subject  or  area  and  when  both  are  constitutional  statutes,  the  federal 
statute  will  govern.  There  is,  however,  still  a  question  about  how  far  the  state 
statute  should  give  way  to  the  federal  statute.  One  in  which  these  general  prin- 
ciples do  not  generally  apply  is  water  law.  This  is  a  most  complex  and  unresolved 
area  of  law  and,  therefore,  whenever  there  are  water  issues  involved,  it  is  recom- 
mended that  the  Solicitor's  Office  be  contacted. 
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TRENDS  AND  FUTURE  DEVELOPMENTS  | 

The  laws  and  regulations  in  the  environmental  or  conservation  field  are  constantly 

evolving  and  changing.  This  will  inevitably  continue  in  the  future  as  shifts  in 

values  and  the  increasing  recognition  of  other  environmental  values  all  will  bring  I 

about  these  changes. 

The  following  are  only  speculations  about  certain  trends  in  the  overall  environ-  ■ 

mental  law  area.  These  are  not  speculations  as  to  specific  BLM  programs;  however, 
if  these  trends  do  occur,  they  will  obviously  affect  BLM  significantlyo 

1.  There  will  be  much  more  emphasis  on  the  state's  role  in  decision  making  and  co-  ■ 
ordination  with  federal  agencies,, 

As  states  become  both  more  politically  powerful  and  organized,  their  demands  will 
most  likely  become  part  of  the  new  laws  and  regulations.  (See  the  section  on  federal- 
state  coordination  for  more  details) „  €a 

2.  There  will  be  more  emphasis  on  the  relationship  or  trade-offs  between  environ-  * 
mental  protection  and  economic  costs,,  This  does  not  mean  a  lesser  concern  for  the 

environmental  values  but  only  that  this  concern  must  also  reflect  awareness  of  the  ■ 
economic  impacts  of  such  concerns.  As  we  become  more  experienced  with  this  new  I 
environmental  concern,  it  becomes  more  evident  that  our  whole  political  and  eco- 
nomic system  is  tied  to  our  natural  environment  and  must  be  considered  as  a  whole.  m 

3o  The  role  of  comprehensive  planning  will  become  more  important,,  Planning  will 

become  more  important  Planning  and  forecasting  of  impacts  will  of  necessity  be  _ 

much  more  closely  tied  to  the  actual  decision  making  process  in  government.  Once 

the  planning  techniques  are  better  understood  and  improved,  their  usefulness  as  a  ™ 

true  decision  making  tool  will  be  fully  realizedc 

I 
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4.  In  spite  of  efforts  to  streamline  and  consolidate  the  statutes,  there  will,  none- 
theless, be  more  laws  and  regulations  concerned  with  environmental  protection,  As 
resources  become  inevitably  more  scarce  and  the  concurrent  demand  becomes  more  in- 
tense, the  conflicts  will  also  increase.  The  necessity  to  resolve  these  conflicts 
will  put  greater  pressure  on  government  at  all  levels  to  become  the  mediators  of 
these  conflicts.   Government's  normal  approach  to  this  mediation  is  to  enact  new 
statutes  and  promulgate  new  regulations. 

5.  Mining  activities  and  leasing  on  all  public  lands  will  become  much  more  regulated 
Already  FLPMA  has  significantly  modified  the  mining  location  and  patenting  process,1 


1  This  area  of  minerals  development  was  not  covered  in  this  guidebook  for  various 
reasons,,  One  is  the  newness  of  the  legislation  and  another  is  the  necessity  to 
have  much  more  rtail  and  discussion  to  adequately  cover  this  topic, 
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SEND      COPIES 


NC      J_S      R£V'E 
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OOCEED      WITH     ACTION      AS      PROPOSED 


PROCEEO      WITH      ACTION      WITH      MODIFICATION 


30CEEO      WITH   ALTERNATIVE      DISCUSSED      tN      FEIS 


NO      ACTION 


*    PLACES      IN 


THE     PROCE  SS     WHE 


RE      A     LEGAL     ACTION     WILL      USUALLY      TAKE      PLACE         II    E        LAW     SUIT) 


EA:    ENVIRONMENTAL    ANALYSIS 

DEIS:    DRAFT    ENVIRONMENTAL    IMPACT    STATEMENT 

FEIS:    FINAL    ENVIRONMENTAL    IMPACT     STATEMENT 
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THE  EAR oE IS  PROCESS  | 

THE  EAR  PROCESS:  The  major  purposes  of  the  Environmental  Assessments  are  to  make  a 

recommendation  on  whether  an  EIS  is  necessary  and  as  an  aid  in  assuring  consideration  _ 

of  environmental  values  at  all  Bureau  levels  of  planning  and  decision-making.  The  ■ 

EAR  provides  recommendations  on  the  most  effective  mitigating  measures  which  can  be 
used  by  the  decision-maker  to  reduce  adverse  impact.  The  EAR  process  also  should  aid 
the  decision-maker  by  revealing  any  environmentally  preferable  alternatives  which 

would  accomplish  the  desired  end-  This  is  in  response  to  the  National  Environmental  §5 

Policy  Act  of  1969  (NEPA)  which  directs  Federal  agencies  to  use  a  systematic,  inter- 
disciplinary approach,  which  will  insure  the  integrated  use  of  natural  and  social  m 
sciences  in  planning  and  decision-making  affecting  man's  environment.  The  BLM's                     | 
Environmental  Assessment  Record  (EAR)  process  has  been  designed  as  follows: 

The  first  decision  generally  made  relative  to  the  preparation  of  an  EAR  is  the  in- 
tensity at  which  it  is  to  be  developed:  High  or  Low  Intensity  Analysis.  The  inten-  ** 
sity  should  be  commensurate  with  the  anticipated  impact  of  the  decision  on  the 
environment,  unless  an  EIS  will  most  likely  be  required,  in  which  case  the  EAR  is 
sometimes  abbreviated  to  save  effort  in  the  long  run. 

Both  high  and  low  intensity  analysis  involves  an  interdisciplinary  team  in  order  to 
provide  for  the  most  complete  and  accurate  analysis  possible.  If  intensity  is  low, 
the  team  meets  perhaps  only  once  in  a  brainstorming  session;  then  the  EAR  is  written 
by  one  person^ 


The  standard  BLM  outline  for  an  EAR  and  described  in  detail  in  BLM  Manual  1791  is  as 
follows: 

Ao  Description  of  Proposed  Action  and  Alternatives. 
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This  should  include  background  data,  purpose  of  action  (need  for),  available  alter- 
natives and  action  components  (stages  of  implementation  -  e.g.  construction, 
operation,  changed  level  of  operation,  restoration,  and  applicatn  committed  mitiga- 
tion measures,  etc. ) 

C.  Description  of  the  Existing  Environment, 

This  process  should  take  place  relative  to  the  four  basic  components  of  the  environ- 
ment: 

-  Non-living  components 

-  Living  components 

-  Ecological  Interrelationships 

-  Human  Values 

C,  Analysis  of  Proposed  Action  and  Alternatives 

1.  Environmental  Impacts 

a.  Anticipated  impactsc 

b.  Possible  mitigating  or  enhancing  measures 

c.  Recommendations  for  mitigation  or  enchancement 
d<  Residual  impacts 

2.  Relationship  between  short-term  use  and  long-term  productivity 

Short-term:  Time  when  substantive  part  of  action  takes  place. 

Long-term:   Time  in  which  subsequent  effects  of  the  action  will  still  impact  the 
environment. 
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3.  Irreversible  and  Irretrievable  Commitments  of  Resources. 

This  is  the  identification  of  resources  permanently  committed  to  the  project  or  loss 
as  a  result  of  the  project  and  thus  made  unavailable  for  other  uses. 

D.  Recordation  of  Persons,  Groups,  and  Governmental  Agencies  Consulted.- 

Outside  sources  which  are  reasonably  available  should  be  consulted  for  data  and 
opinions.  The  nature  and  particulars  of  the  contact  and  response  must  be  properly 
recorded. 

E.  Intensity  of  Public  Interest. 

Identify  and  describe  the  nature  and  level  of  interest  in  relation  to  interest  groups. 

F.  Participating  Staffs 

Names,  titles  or  positions,  and  area  of  expertise  of  participants  must  be  listed. 

G.  Summary  Conclusion. 

This  conslusion  should  state  the  dominating  factors  reflected  in  the  analysis  of  the 
following: 

-  Residual  impacts 

-  Relationship  between  short-term  and  long-term  productivity 

-  Irreversible  and  Irretrievable  commitments  of  resources 

-  Level  and  nature  of  public  interest 
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NOTE... 

At  this  point  judgment  on  the  need  for  an  EIS  must  be  made  by  the  responsible  of- 
ficial in  a  memorandum  separate  from  the  EAR.  With  few  exceptions,  the  env  ron- 
mental  assessment  process  is  the  basis  on  which  Bureau  judgments  are  developed  as 
to  whether  or  not  the  proposed  action  requires  and  EIS.  aeveiopea  as 

THE  EIS  PROCESS 

The  EIS  process  is  explained  in  detail  in  the  1792  section  of  the  BLM  Manual   Those 

menta?Upoeiic;VAct)enrmel  en6!1"?'  ^  ^  for  the  BLM  b*  NEPA  <the  National  Envlro! 
Interior  Q  (C°unci1  0n  Environmental  Quality),  and  the  Department  of 

The  six  basic  phases  in  the  EIS  process  are: 


PHASE  1 
PHASE  II 
PHASE  III 
PHASE  IV 
PHASE  V 
PHASE  VI 


PLANNING 

ORGANIZING 

PRELIMINARY  DRAFT  ENVIRONMENTAL  STATEMENT 

DRAFT  ENVIRONMENTAL  STATEMENT 

PRELIMINARY  FINAL  ENVIRONMENTAL  STATEMENT 

FINAL  ENVIRONMENTAL  STATEMENT 


Each  phase  is  subdivided  as  follows: 

PHASE  1:   PLANNING 

Stage  1.  Decision  to  Prepare  Environmental  Statement 
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This  decision  is  based  upon  whether  or  not  the  proposed  action  is  a  "major  Federal 
action  significantly  affecting  the  quality  of  the  human  environment",  as  defined  by 
NEPA. 

MAJOR  RESPONSIBILITY:  ENVIRONMENTAL  ASSIST.  STAFF 

Stage  2:  Development  of  Preparation  Plan 

This  plan,  prepared  by  a  project  manager,  is  prepared  through  interdisciplinary  staff 
discussions  and  consultation  with  appropriate  Bureau  and  non-Bureau  officials.  The 
plan  is  considered  tentative,  pending  analysis  by  the  permanent  team  when  more  in- 
formation is  availablec 

Stage  3:  Review,  Consultation  and  Agreement  on  Preparation  Plan 

Preparation  plans  are  submitted  for  review  to  the  Director  through  the  Environmental 
Assistance  Staff  (EAS).   Copy  also  sent  to  the  Washington  Management  Staff..  The 
Director,  as  necessary,  consults  with  various  Assistant  Directors,  and  staff  special- 
ists via  the  EAS.  Following  consultations,  written  approval  is  made  by  the  Director 
through  the  EAS  which  might  include  changes  in  the  plan  and  comments  about  its  im- 
plementation «  Document  is  signed  by  the  Associate  Director. 

MAJOR  RESPONSIBILITY:   ENVIRONMENTAL  ASSISTANCE  STAFF  (EAS) 
APPROVAL:  DIRECTOR 

Stage  4:  Public  Notification  of  Intent  to  Prepare  EIS 

At  this  time,  the  responsible  official  must  announce  his  intent  to  prepare  an  EIS, 

MAJOR  RESPONSIBILITY:  RESPONSIBLE  OFFICIAL  FOR  STATEMENT 
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PHASE  II:  ORGANIZING 

Stage  5:  Formal  Organization  of  Team 

A  team  is  organized  by  the  appointed  team  leader.  Interdisciplinary  discussions  are 
held  on  the  proposal  and  its  impacts. 

MAJOR  RESPONSIBILITY:  RESPONSIBLE  OFFICIAL  OF  STATEMENT 

Stage  6:  Technical  Assistance  on  Analysis  and  Environmental  Statement  Preparation 
Techniques 

Technical  assistance  sessions  on  analysis  and  preparation  techniques  and  organization 
are  held  by  the  EAS  if  necessary. 

MAJOR  RESPONSIBILITY:   ENVIRONMENTAL  ASSISTANCE  STAFF  (EAS) 

Stage  7:  Collection  of  Data  and  Identification  of  Problem  Areas 

The  team  begins  to  identify  what  data  needs  to  be  collected  and  to  note  critical  pro- 
blem areas . 

MAJOR  RESPONSIBILITY:   EIS  TEAM  &  LEADER 

Stage  8:  Public  Meeting  or  Hearing,  if  Planned 

At  this  point,  if  it  is  determined  to  be  necessary  or  be  of  benefit  to  the  team 
analysis,  public  meeting  or  hearings  may  take  place. 

MAJOR  RESPONSIBILITY:   RESPONSIBLE  OFFICIAL  FOR  STATEMENT 
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Stage  9:  Adjustment  of  Schedule 

With  the  approval  of  the  Director,  the  EIS  schedule  may  be  adjusted  as  necessary  at 
this  point, 

MAJOR  RESPONSIBILITY:  RESPONSIBLE  OFFICIAL  FOR  STATEMENT 
APPROVAL:   DIRECTOR 

PHASE  III:  PRELIMINARY  DRAFT  ENVIRONMENTAL  STATEMENT 

Stage  10:  Begin  Writing  Preliminary  Draft  Environmental  Statement 

Team  begins  first  preparation  of  Statement, 

MAJOR  RESPONSIBILITY:  EIS  TEAM  &  LEADER 

Stage  II:  Complete  Preliminary  Draft  Environmental  Statement 

Following  completion  of  Preliminary  Draft  Environmental  Statement,  15  copies  are  sent 
to  the  Washington  Management  Staff  (WMS)  for  review.  At  this  point,  other  Federal, 
State  and  local  agencies  should  have  an  opportunity  to  comment  and  provide  informal 
comments. 

MAJOR  RESPONSIBILITY:   RESPONSIBLE  OFFICIAL  FOR  STATEMENT 

Stage  12:  Intensive  Review  of  Preliminary  Draft  Environmental  Statement  and  Feedback 

The  WMS  is  responsible  for  making  sure  there  is  an  adequate  review  made  with  appro- 
priate comments  These  are  returned  to  the  EIS  team. 
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MAJOR  RESPONSIBILITY:  WASHINGTON  MANAGEMENT  STAFF 
APPROVAL:  DIRECTOR 

Stage  13:  Analysis  of  Feedback  Instructions 

The  team  and  team  leader  review  all  comments  and  critique  from  the  WMS,  and  other 
State,  Federal  and  local  governments. 

MAJOR  RESPONSIBILITY:   RESPONSIBLE  OFFICIAL  FOR  STATEMENT 

Stage  14:  Revision  and  Submission  of  Draft  Environmental  Statement 

Following  review  and  evaluation  of  feedback  the  draft  Environmental  Statement  is  re- 
vised and  submitted.  Five  copies  are  sent  to  the  WMS. 

MAJOR  RESPONSIBILITY:   RESPONSIBLE  OFFICIAL  FOR  STATEMENT 

PHASE  IV:  DRAFT  ENVIRONMENTAL  STATEMENT 

Stage  15:  Directors  Review  and  Approval 

Coordinated  by  the  WMS,  the  DEIS  is  circulated  to  various  concerned  Washington  Office 
staffs,  including  EAS  for  review.,  State  offices  and  the  DSC  may  also  be  asked  to  re- 
view„  The  concerned  program  staffs  review  for  adequacy  of  technical  content  and  for 
consistency  with  Bureau  program  policy,  systems,  practices,  and  projects.  The  EAS 
reviews  for:  Conformance  with  the  preparation  plan  and  Bureau  Environmental  State- 
ment policy  and  procedures,  adequacy  of  analysis  and  adequacy  of  public  invovlement 
and  interagency  coordination;  and  conformance  with  the  legal  requirements  of  NEPA. 

MAJOR  RESPONSIBILITY:  WASHINGTON  MANAGEMENT  STAFF 
APPROVAL:  DIRECTOR 
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Stage  16:  Assistant  Secretary  for  Land  &  Water  Resources  (L&WR's)  Review  and  Approval  B 
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The  office  of  the  Assistant  Secretary,  L&WR's  reviews  and  approves  all  Bureau  draft 
statements  to  maintain  general  supervisory  control. 

MAJOR  RESPONSIBILITY:  WMS 
APPROVAL:  ASSIS'T  SECRETARY  L&WR 

Stage  17:  Departmental  Clearance  for  Printing 

The  WMS  forwards  two  copies  to  the  Office  of  Environmental  Project  Review  (OEPR),  B 

where  the  DES  is  reviewed  for  form  and  content  and  for  conformity  with  Departmental  11 
procedures,  and  to  assure  that  it  represents  the  full  and  balanced  interest  of  the 

Departmentc  p 

At  this  time,  two  copies  may  also  be  forwarded  to  the  Office  of  the  Solicitor  for 
review  if  the  DES  involves  sensitive  questions;  is  the  first  ES  for  a  particular 
program;  or  is  connected  with  matters  in  litigation  or  where  litigation  is  expected,, 

MAJOR  RESPONSIBILITY:  OFFICE  OF  ENVIRONMENTAL  PROJECT  REVIEW 

APPROVAL:  ASSISTANT  SECRETARY,  PD&B  ■ 

Stage  18:  Draft  Environmental  Statement  Printed  and  made  Available  to  the  Council  on 

Environmental  Quality  (CEQ)  and  Public  Review-  r:. 

The  DES  is  assigned  a  number,  printed  and  forwarded  to  EPA  through  the  OEPRo  It  must 

be  circulated  and  made  available  for  review  by  Federal,  State,  and  local  agencies, 

and  the  public  Availability  is  made  known  by  printing  in  Federal  Register,,  A  I 

period  of  no  less  than  45  days  must  be  established  for  comments,,  B 
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All  comments  received  during  established  review  period  will  be  filed  with  each  of  the 
two  completed  Environmental  Statement  Records. 

MAJOR  RESPONSIBILITY:  RESPONSIBLE  OFFICIAL  FOR  STATEMENT 

PHASE  V:  PRELIMINARY  FINAL  ENVIRONMENTAL  STATEMENT 

Stage  19:  Public  Meeting  or  Hearing,  if  Planned 

Public  meetings  or  hearings  might  be  held  relative  to  the  PFES  if  it  is  determined 
as  necessary.  Meetings  are  conducted  to  discuss  issues  and  problems  in  an  informal 
atmosphere.  Public  hearings  are  held  when  a  more  formal  atmosphere  is  required  to 
elicit  views  of  the  public  on  a  proposal  or  issue.  The  criteria  for  determining  the 
need  for  a  public  hearing  is: 

A,  Will  the  issue  significantly  affect  human  values? 

B,  Is  there  high  interest  or  controversy  at  the  local,  regional,  or 
national  levels? 

MAJOR  RESPONSIBILITY:  RESPONSIBLE  OFFICIAL  FOR  STATEMENT 
Stage  20:  Analysis  of  Agency  and  Public  Review  Comments 
The  team  and  leader  review  and  analyze  all  comments  made  realtive  to  the  DES. 

MAJOR  RESPONSIBILITY:  RESPONSIBLE  OFFICIAL  FOR  STATEMENT 
Stage  21 :  Complete  Preliminary  Final  Environmental  Statement 
ES  team  completes  PFES  and  forwards  15  copies  to  the  WMS  for  Washington  Office  review. 
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MAJOR  RESPONSIBILITY:  RESPONSIBLE  OFFICIAL  FOR  STATEMENT 

Stage  22:  Intensive  Review  of  PFES  and  Feedback 

The  same  review  procedures  as  in  the  PDES  review  process  is  followed  at  this  step, 

MAJOR  RESPONSIBILITY:  WASHINGTON  MANAGEMENT  STAFF 
APPROVAL:  DIRECTOR 

Stage  23:  Analysis  of  Feedback  Instructions 

The  ES  team  analyzes  and  reviews  Washington  Office  Staff  comments  and  critiques. 

MAJOR  RESPONSIBILITY:  RESPONSIBLE  OFFICIAL  FOR  STATEMENT 
Stage  24:  Revision  and  Submission  of  Final  Environmental  Statement 
Following  final  revisions,  five  copies  are  forwarded  to  the  WMS, 

MAJOR  RESPONSIBILITY:  RESPONSIBLE  OFFICIAL  FOR  STATEMENT 
PHASE  VI:  FINAL  ENVIRONMENTAL  STATEMENT 

NOTE-  All  stages  of  Phase  IV  (15-18)  are  applied  for  the  corresponding  stages  25 
'  through  28  in  Phase  VI:  FINAL  ENVIRONMENTAL  STATEMENT, 


Stage  25 
Stage  26 
Stage  27 
Stage  28 


Director's  review  and  approval 

Assistant  Secretary,  L&WR  review  and  approval 

Departmental  Clearance  for  Printing 

Final  Environmental  Impact  Statement  printed  and  made  available  to  EPA 

and  the  public 
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After  the  final  ES  is  published  and  assigned  a  number  and  made  available  to  the  EPA 
through  OEPR,  the  responsible  official  for  preparation  must  send  the  FES  to  all 
Federal,  State  and  local  agencies,  and  private  organizations  or  individuals  who  made 
comments  on  the  draft.  Two  copies  of  the  complete  final  ES  record  must  be  prepared. 
The  responsible  official  must  make  one  available  for  public  inspection,  the  other 
being  forwarded  to  the  Washington  Management  Staff, 

THE  ES  BODY 

The  body  of  the  ES  is  composed  of  nine  parts  or  chapters: 

1.  Description  of  the  Proposal. 

Proposal  must  be  fully  described,  focusing  on  the  project  components  most  likely  to 
cause  environmental  impacts,  quantifying  data,  where  possible.  Include  such  items 
as:  Objectives,  purpose,  exact  location,  size,  magnitude  of  disruption,  and  ex- 
pected project  life. 

2.  Description  of  the  Environment. 

The  environment  as  it  exists  at  the  time  of  writing  and  prior  to  implementation  of 
the  proposed  action  must  be  described.  Description  should  be  made  only  of  environ- 
mental elements  and  their  interrelationship  that  would  be  impacted  or  are  relevant 
to  understanding  impacts.  Also  describe  the  probable  future  environment  without 
project  implementaion. 

3.  Environmental  Impacts  of  the  Proposed  Action. 

Analyze  and  evaluate,  quantifying  whenever  possible,  the  magnitude,  intensity, 


85 


86 


I 


duration,  and  incidence  of  the  environmental  impacts  of  the  proposed  action.  Im- 
pacts must  be  identified  both  as  initial  as  well  as  future,  not  only  in  terms  of 
the  natural  environments  capacity  to  adjust  to  future  changes  but  also  upon  land 
use,  economy,  and  cultural  and  social  well-being.  The  analysis  must  be  an  evalua- 
tion (what,  how,  when  and  where)  of  the  effects  on  the  elements  and  components  of 
the  environment  and  translation  of  these  effects  (changes)  into  related  impacts. 

4.  Mitigating  Measures  not  in  the  Proposed  Action. 

Each  mitigating  measure  must  be  committed,  enforceable  and  relate  specifically  to 
an  adverse  impact  identified  in  Chapter  3.  The  effectiveness  of  each  measure  in 
reducing  the  impact  must  be  analyzed,  quantifying  where  possible,  the  reduction  in 
impact  which  would  occur. 

Stipulation  in  the  authorization  are  derived  from  mitigating  measures  in  the  approved 
environmental  statement. 

5.  Any  Adverse  Impacts  Which  Cannot  be  Avoided  should  the  Proposal  be  Implemented. 

This  chapter  deals  with  the  risk  of  accidents,  natural  catastrophes,  possibility  of 
mitigating  measures  not  working,  and  failure  of  design  features.  This  should  also 
identify  impacts  of  the  proposal  that  the  mitigating  measures  do  not  eliminate. 

6.  The  Relationship  Between  Local  Short-term  Uses  of  Man's  Environment  and  the 
Maintenance  and  Enhancement  of  Long-term  Productivity. 

This  chapter  discusses  the  extent  to  which  the  proposed  action  involves  trade-offs 
between  short-term  commitment  of  resources  as  a  result  of  the  proposal  and  the 
long-term  maintenance  and  availability  of  environmental  values. 
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7.  Any  Irreversible  and  Irretrievable  Commitments  of  Resources  Which  Would  be  In- 
volved in  the  Proposed  Action  should  it  be  Implemented 

Irreversible:  Incapable  of  being  reversed;  once  initiated,  we  would  continue. 
Irretrievable:  Defined  as  unrecoverable;  once  used,  not  replaceabler 

Chapter  should  discuss  and  quantify: 

a.  The  extent  to  which  the  action  would  irreversibly  curtail  availability  of  re- 
sources. 

b.  Irretrievable  resources  which  could  be  lost  as  a  result  of  depletion  of  resource 
base,  erosion  of  soil,  irrevocable  changes  in  land  use  or  life  style,  etc. 

8.  Alternatives  to  the  Proposed  Action. 

Purpose  of  this  chapter  is  to  identify,  describe,  and  analyze  all  alternatives  which 
are  technologically  possible  and  reasonably  available,  particularly  those  which  might 
enhance  environmental  quality  or  avoid  some  or  all  of  the  adverse  impacts  associated 
with  the  proposed  action„ 

Examples  of  Alternatives  include: 

1.  NO  ACTION 

2C  Delay  in  implementation., 

3.  Partial  implementation. 

4o  Actions  of  significantly  different  nature  which  would  provide  similar  benefits 
with  different  impacts „ 

5o  Different  designs  or  details  of  the  proposed  action  which  would  present  dif- 
ferent impacts o 
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60  Different  locations  (e.g.  plant  sites,  transmission  lines,  roads,  etc.) 
9o  Consultation  and  Coordination 

Description  of  public  participation  is  made  in  this  chapter  including  listing  of  ef- 

forts  and  consultations  with  Federal,  State  and  local  governments.  Indication  of 

public  hearings  is  also  made  noting  those  who  participated.  ■ 

There  is  also  a  need  in  this  chapter  to  analyze  substantive  issues  raised  in  the  ■ 

comments  and  testimony,  making  text  changes  where  needed.  | 


1 

w  1 


I 

0 
§ 


I 
I 
I 
I 

I 
1 
I 


I 
I 
I 
I 
I 
I 


ANNOTATED  BIBLIOGRAPHY 


Most  people  who  become  interested  in  the  fascinating  and  frustrating  world  of  envi- 
ronmental subjects  are  confronted  with  a  barrage  of  endless  materials  claiming  to 
give  the  right  answers  about  environment.  Those  who  seriously  review  these  materials 
may  find  much  of  it  redundant,  superficial,  or  of  no  use.  Most  who  have  tread  this 
endless  path  of  searching  have  learned  basic  time-saving  techniques. 

For  the  uninitiated,  this  bibliography  is  intended  as  a  guide  in  the  generally  correct 
directions,  and  it  will  hopefully  minimize  frustration.  This  guide  is  not  intended 
to  give  aJJ_  the  sources  nor  to  imply  serious  research  does  not  involve  tedium  and 
exacting  review. 

I .  Basic  Sources 


The  most  frequent  criticism  about  environmental  employees  is  not  getting  their  facts 
straight.  Advocacy  of  any  type  which  is  based  on  vague,  misleading,  or  worse,  in- 
correct information  is  not  only  detrimental  to  the  person  using  it,  but  to  the  con- 
cern of  the  whole  conservation  profession. 

In  the  environmental  area,  perhaps  the  best  types  of  basic  information  come  from 
the  government  itself.  The  primary  documents  for  any  base  resource  work  are  the 
numeration  statistics,  especially  the  various  consensus  being  done.  The  major  ones 
are  listed  below.  Caution  must  be  exercised  in  using  national  data  to  analyze 
local  issues.  Anytime  large,  gross  statistics  are  dis-aggregated,  the  statistical 
validity  decreases.   If  however,  the  base  data  is  of  a  local  nature,  to  begin  with; 
e.g.,  block  surveys,  this  problem  is  minimized. 


A.  U.S.  Census  of  Population:  This  is  performed  every   ten  years,  nationwide. 
It  is  found  under  the  Department  of  Commerce  in  most  government  documents 
sections  of  university  libraries.  The  documents  are  published  for  each 
state  with  a  summary  volume  at  the  beginning.  A  Statistical  Abstract  is 
also  published  for  each  census  which  summarizes  the  detailed  data.  In 
addition,  for  local  data  in  urban  areas,  each  standard  metropolitan 
statistical  area  (SMSA)  has  a  separate  publication  of  census  tract  data, 
filed  alphabetically  by  SMSA  name. 

Caution:  The  census  reporting  system  changes  slightly  every   census,  so 
make  sure  comparisons  between  censuses  are  based  on  the  same  breakdown. 

B.  U.S.  Census  of  Agriculture:  This  is  also  done  every   ten  years  between  the 
Population  Census  dates.  It  is  very  comprehensive  and  has  invaluable 
economic  information  on  farming  and  land  use  in  agriculture. 

C.  U.S.  Census  of  Manufacturing:  This  is  also  done  every  ten  years  and 
relates  to  the  production  of  all  goods  and  services  (GNP)  for  the 
United  States. 

D.  Agricultural  Yearbook:  This  is  a  publication  of  the  U.S.  Department  of 
Agriculture  and  is  an  assembly  of  topical  statistics  and  articles  related 
to  the  broad  field  of  agriculture  and  general  rural  land  use. 

E.  United  Nations  Publications:  These  are  too  numerous  to  list  but  the 
government  documents  libraries  will  be  able  to  show  the  indices  for  these. 
Many  are  available  free  or  at  low  cost  and  are  indispensable  for  any 
international  research. 
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1 1 .  Government  Agency  Publications  and  How  to  Get  Them 

Of  all  the  monolithic  amounts  of  paper  produced  by  all  levels  of  government,  some  is 
of  no  use  whatsoever,  some  is  marginal,  some  is  indispensable.  While  not  presuming 
to  be  the  absolute  answer  to  separating  the  publications  into  these  categories,  the 
following  are  general  guides  to  this  weeding  out  process. 

A.  Cautions:  Avoid  using  summaries  or  "executive  reports"  as  a  basic  source, 
for  they  are  usually  condensed  and  many  times  excessively  compromised  compi- 
lations of  more  useful  information.  Their  main  usefulness  is  for  general 
information.  Try  to  find  the  original  research  working  papers  or  drafts 
that  are  cited  in  the  summary. 

B.  Contacts:  Try  to  contact  the  writers  or  original  researchers  who  put  the 
work  together  or  did  the  research.  Their  help  and  added  clarification  will 
be  a  tremendous  help  in  using  the  information.  Many  times,  these  people 
are  not  referenced  in  the  report  and  some  searching  will  be  required, 
however,  it  will  be  well  worth  the  effort. 

C  The  Freedom  of  Information  Act  (Title  5,  Section  552  U.S.  Code)  requires 
government  agencies  to  make  most  all  their  publications  available  to  the 
public  so  access  to  drafts  and  background  work  mentioned  above  should  be 
possible  but  at  times  tedious  to  retrieve. 

D.  Congressional  Hearings:  These  are  indispensable  sources,  especially  for 
very  topical  or  current  information.  The  hearing  reports  are  referenced 
in  many  ways.  One  is  by  a  serial  number  (not  all  have  these)  which  is  a 
good  start.  Another  filing  is  by  the  committee  which  held  the  hearing. 
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Another  is  by  the  bill(s)  being  debated, 
typical  title: 


Below  is  an  example  of  a 


"Power  Plant  Siting  and  Environmental  Protection:  Hearings 
before  the  Subcommittee  on  Communications  and  Power  of  the 
Committee  on  Interstate  and  Foreign  Commerce,  House  of 
Representatives,  Ninety  Second  Congress,  First  Session  on 
H.R.  5277,  H.R.  6970,  H.R.  6971,  H.R.  6972,  H.R.  3838, 
H.R.  7045,  H.R.  1079,  and  H.R.  1486,  May  4,  6,  7,  11,  12, 
13,  25,  26,  and  27,  1971.  Serial  N.  92-31." 

III.  Bibliographical  Sources 

A.  Environmental  Access  and  Index:  This  is  published  monthly  (since  1970) 
and  abstracts-periodicals  and  books  by  subject  in  the  broad  environmental 
field  as  well.  Also  contained  in  each  issue  are  current  developments, 
meetings,  government  reports  and  reviews.  Each  year  has  an  index.  It 

is  published  by  Environmental  Information  Incorporated. 

B.  Environmental  Reporter:  This  is  an  excellent  biweekly  covering  all 
aspects  of  governmental  activities  on  environmental  issues.  It  is  the 
best  source  on  current  actions  of  the  federal  government.  There  is  also 
a  publication  of  important  state  laws  and  federal  laws.  It  is  published 
by  the  Bureau  of  National  Affairs  in  Washington,  D.C. 

C.  Environmental  Law  Reporter:  This  is  a  more  legally  oriented  biweekly 
but  helps  to  keep  abreast  of  developments  in  the  law.  There  is  also  an 
abstract  of  leading  cases  and  a  digest  of  complete  opinions. 
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D.  Index  to  Legal  Periodicals:  The  basic  reference  for  locating  articles 
in  all  the  legal  periodicals  (or  law  reviews)  is  contained  here.  Much  of 
the  best  data  on  conservation  is  coming  out  in  legal  works  so  a  monitor 
of  this  index  is  essential.  It  is  found  in  the  periodical  section  of  law 
libraries. 

IV.  Periodicals 

This  is  perhaps  the  most  useful  but  also  most  frustrating  area  to  find  information. 
Rather  than  trying  to  make  the  exhaustive  list  of  periodicals,  the  list  below  is 
assembled  as  a  list  of  those  periodicals  which  should  be  the  most  useful  for  infor- 
mation. The  first  group  is  consistently  filled  with  conservation  articles.  The 
second  group  usually  has  a  majority  of  articles  on  conservation  (broadly  defined). 

Group  I  -  Popular 

Environment 

Conservation  Foundation  Newsletter 

The  Living  Wilderness  (The  Wilderness  Society) 

Sierra  Club  Bulletin  (Sierra  Club) 

Audubon  (National  Audubon  Society) 

No  Man  Apart  (Friends  of  the  Earth 

High  Country  News. 

National  Parks  and  Conservation  Magazine 
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Group  I  -  Professional  ■ 

Environment  and  Technology 

Poll ution  Abstracts  m 

Journal  of  Wildlife  Management 

Journa"!  of  Forestry  (Society  of  American  Foresters) 

Natura I  kesourcesjournal  (U.  of  New  Mexico  Law  School) 

Ecology  Law  Quarterly  (U.~  Cal /Berkeley  Law  School)  B 

Environmental  Law  (Lewis  and  Clark  Law  School)  I 

Soil  and  Water  Conservation 

Land  Use  Controls  Quarterly  (Am,  Society  of  Planning  Officials)  ■ 

Environmental  Affairs  (Boston  Uc  Law  School)  | 

Group  II  _ 

Annals  -  Association  of  American  Geographers  ** 

The  Professional  Geographer 

Proceedings  -  The  Regional  Science  Association  18 

Land  Economics  | 

Planning  (American  Society  of  Planning  Officials) 

American  Institute  of  Planners  Journal  m 

Urban  Land  Institute  B 

Regional  Planning  and  Development 

Human  Ecology 

Journal  of  Planning  and  Property  Law 

Journal  of  Urban  Law  (U.  of  Detroit  Law  School) 

Land  and  Water  Law  Review  (U,  of  Wyoming  Law  School) 

Natural  Resources  Lawyer 

Rocky  Mountain  Mineral  Law  Digest 
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V.  Books 

It  is  impossible  to  keep  up  with  the  proliferation  of  books  in  this  area,  especially 
when  so  many  fields  are  involved.  The  list  here  is  intended  to  be  a  starting  point 
for  employees  of  conservation  practice  with  a  social  science  orientation.  It  is  not 
intended  to  cover  the  biological,  physical  or  engineering  sciences  other  than  by 
reference. 

General  Environment 

Bates,  Marston,  The  Forest  and  the  Sea:  A  Look  at  the  Economy  of  Nature  and  the 
Ecology  of  Man,  Random  House,  1960,  Vintage  Books  (PB) 

Caldwell,  Lynton  K. ,  Environment:  A  challenge  for  Modern  Society,  Natural  History 
Press,  1970. 

Carson,  Rachel,  Silent  Spring 

Commoner,  Barry,  The  Closing  Circle:  Nature,  Man  and  Technology,  Knopf,  1971. 

Darling,  F.  Fraser,  Edt,  Future  Environments  of  North  America,  Doubleday,  Natural 
History  Press,  1966. 

Dasmann,  Raymond  F„,  Environmental  Conservation,  Wiley,  1970. 

Dubos,  Rene,  Man  Adapting,  Yale  University  Press,  1965. 

Eisley,  Loren,  The  Invisible  Pyramid,  Scribner's  Sons,  1970. 

Dubos,  Rene,  A  God  Within,  Scribners  Sons,  1972. 
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Ewald,  William  R.,  Jr.  Ed.,  Environment  and  Change:  The  Next  Fifty  Years,  Indiana 
University  Press,  1968. 

Ewald,  William  R. ,  Jr„,  Ed.,  Environment  and  Policy:  The  Next  Fifty  Years,  Indiana 
University  Press,  1968c,  ~  

Harden,  Garrett,  Nature  and  Man's  Fall,  New  American  Libraries  (Mentor  Books,  1961). 

Henkin,  Herman,  et  al ,  The  Environment,  the  Establishment  and  the  Law,  Houqhton 
Mifflin,  1971 „       — 

Hickel,  Walter  J„,  Who  Owns  America?  Prentice  Hall,  1971. 

Huth,  Hans,  Nature  and  the  American,  University  of  Nebraska  Press,  1972„ 

Jarrett,  Henry,  Ed.,  Environmental  Quality  in  a  Growing  Economy,  Resources  for  the 
Future,  1966. 

Shepard,  Paul  and  McKinley,  Daniel,  Eds0,  The  Subversive  Science:  Essays  Toward  an 
Ecology  of  Man,  Houghton  Mifflin,  1969„   ~  ~~ ~ 

Leopold,  Aldo,  A  Sand  County  Almanac  -  With  Essays  on  Conservation  from  Round  River. 
Ballantine,  1963^  ~ 

Odum,  Eugene,  Ecology,  Holt,  Rinehart,  and  Winston,  1966. 

Manners,  Ian  R.,  and  Marvin  Midesell,  Eds.,  Perspectives  in  Environment,  Association 
of  American  Geographers,  1973.,  "  
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Nash,  Roderick,  Ed,,  The  American  Environment:  Readings  in  the  History  of  Con- 
servation, Addison  Wesley,  1968. 

Revelle,  Roger  and  Landsberg,  Hans,  Ed.,  America's  Changing  Environment,  Beacon 
Paperback,  1970.  ~ 

Udall ,  Stewart,  The  Quiet  Crisis,  Holt,  Rinehart,  and  Winston,  1963. 

Environmental  Economics 
Dorfman,  Robert  and  Nancy  S.  Dorfman,  Ed.,  Economics  of  the  Environment,  Norton 
and  Comp,  1972.  ~    '    ~    ~~~ ~ 

Belian,  R.W.  and  Richard  Wedded,  Ed.,  Ecology,  Economics  Environment,  University 
of  Montana  Press,  1971 . 

Dales,  J.  H.,  Pollution,  Property  and  Prices,  University  of  Toronto  Press,  1968. 

Kneese,  Allen  V.,  Ayres,  Robert  U.,  dArge,  Ralph  C,  Economics  and  the  Environ- 
ment, Resources  for  the  Future,  1970. 

Mishon,  E.  J.,  Technology  and  Growth,  the  Price  We  Pay,  Praeger,  1970. 

Landsberg,  Hans  H.,  Fischman,  Leonard  L.,  Fisher,  Joseph  L.,  Resources  in  America's 
Future:  Patterns  of  Requirements  and  Availabilities  1900-2000,  Resources  for  the 
Future,  1963c     — — —   __________   _    _ 

Barnett,  Harold  J.  and  Chandler  Morse,  Scarcity  and  Growth:  The  Economics  of  Nat- 
ural Resource  Availability,  Resources  for  the  Future,  1965. 

Ehrlich,  Paul  R. ,  The  Population  Bomb,  Ballantine  Books,  1968. 
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Land  Use  Management 
Delafons,  John,  Land  Use  Controls  in  the  United  States,  MIT  Press,  1969. 

Hibbard,  Benjamin  H.,  A  History  of  the  Public  Land  Policies.  jj 

Anderson,  Robert  M. ,  The  American  Law  of  Zoning. 

Haar,  Charles,  Land  Use  Planning,  Little  Brown,  1959. 

Haskell,  Elizabeth  and  Victoria  Price,  State  Environmental  Management:  Case  _ 

Studies  of  Nine  States,  Praeger  Publishing,  1973. — 

Holz  Robert,  Ed. ,  The  Surveillant  Science:  Remote  Sensing  of  the  Environment, 

Houghton,  Mifflin,  1973. — ■ 


Coates,  Donald,  Environmental  Geomorphology  and  Landscape  Conservation,  Dowden, 
Hutchingson  and  Ross,  1972.  

Timmons,  John  and  William  Murray,  Ed, ,  Land  Problems  and  Policies,  Arro  Press, 

Chikeschev,  A.  G.,  Ed.,  Landscape  Indicators:  New  Techniques  in  Geoloqy  and 
Geography,  Plenum  Publishing,  1973.  '   ~~~ "* 

Ackerman,  Edward  A.  and  J.  Russell  Whitaker,  American  Resources:  Their  Manaqe- 
ment  and  Conservation,  Arro  Press,  1972.  ' — ' ' 

Clawsen,  Marion,  Ed.,  Modernizing  Urban  Land  Policy,  Johns  Hopkins  Press,  19730 
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IReitze,  Arnold,  Jr.,  Environmental  Planning  Law  of  Land  and  Resources,  North 
American  Int. .  1974. 
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American  Int. ,  1974. 

Bosselman,   Fred,  The  Quiet  Revolution  in  Land  Use  Control,  Council   on  Environ- 
mental  Quality   (GPO)    1971. 

Van  Dresser,  Peter,  A  Landscape  for  Humans ,  Biotechnic  Press,   1972. 

Harris,  C.   Lowell,   Ed.,  The  Good  Earth  of  America:     Planning  our  Land  Use, 
Prentice  Hall . 

Babcock,   Richard  F. ,   The  Zoning  Game:     Municipal   Practices  and  Policies,   Univer- 
sity of  Wisconsin  Press,  1969. 

Public  Land  Law  Review  Commission,   One  Third  of  the  Nation's  Land,   G.P.O.    (out 
of  Print) . 


IDolgin,   Erica  L.   and  Thomas  G.   Ps  Guilbert,  eds,   Federal    Environmental   Law, 
West  Publishing  Co.,   1974. 
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